THE FLORIDA 


VOLUME LVIII, NO. 1 
B JANUARY 1985 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


NLIV 


™ 
w 
— 
+ 


NNV 
d¥0) 


= 
= 
b 


— 
< 
x» 
nn 
= 
ie 
m 
< 


SOT8 IW 
LSUYUNH 3 


$3 
€S$%0900 


‘ 


In addition, utilizing 
Offices. 
and 


rporate offices in 
ve Florida’ offices at the Atrium 


> of locating and p own heirs and = 
legatees to es large corpora 


A money making system from the company 
that makes Black Beauty® corporate outfits. 


NOW, MAXIMIZE YOUR BILLINGS 
AND CASH FLOW 
WITH A MINIMUM INVESTMENT. 


Black Beauty® Corporate Outfit 


Excelsior-Legal’s Attorney Time and The complete system includes: 

Expense Control System costs only ith SPECIAL DISCOUNTS— 
$42.00 yet its unique color coded charge —_— surface; 500 time and expense slips with ORDER TODAY 
slips can increase your billable income journal sheets; 20 client file summary BUY IN VOLUME AND SAVE. 

~ 16% to 40%. These slips provide accu- sheets; 50 file jackets for storing time/ Order five to nine systems and pay 
rate records of billable time charges and _ expense slips and small receipts; and only $39.10 each. ten or more 
disbursements as they occur, not after instruction guide. Cat. No. 5027, systems and pay only $37.80 each. 
the fact when potential billings might be $42.00 complete. GOLD STAMPING 
overlooked or forgotten. Also, your cash _Refills for the system are also available 
flow is improved by using the system’s _including time and expense slips with tide tome 
client file summary sheets of billable journal sheets, Cat. No. 5025: cover is to be personalized, 
work in progress. 500-$25.80; 1000-$49.50. additional names. 


@ Color coded time and @ Actual time and 


expense slips with journal e slips are 
sheets in place. These slips 7 ij 16” x 213/ 16”. 
guide the user and prevent ~ 
coding errors. Brown area for 
disbursements. Slips may be 4 
usedforcomputerinput 
@ Aluminum writing surface 
for sharp impressions. 

: pockets to safely store 

Attorney Time and Expense completed 
Control System §6expense slips and to 
Cat. No. 5027 business cards. 


Excelsior- Legal,inc. 
FREE CATALOG “po Box 889, Norcross, Georgia 30091 © (404) 449-5091 


Toll free line 1-800-241-8816 


Your nationwide source for corporate outfits and law products. 
Plants and offices: New York, Georgia, Illinois and Texas. 


Complete Attorney Time & Expense Charge: : 
Control System, Cat. No. 5027. 0 1-4, O Amex O MC O Visa O Diner’s Club 
$42.00 ea. 0 5-9, $39.10 ea. O 10 or 
more, $37.80 ea. Quantity ordered Card number Expiration date 
CO One name gold stamped on portfolio 
cover, $1.00 additional. Print name: Signature 
For delivery in Georgia, add sales tax. 
Our latest full color catalog (Use separate sheet for additional names, $1.00 ea.) Ship ae 
law office Refills, Time and Expense Slips with 
systems, corporate outfits and {| Journal Sheets, Cat. No. 5025. Zip 
many other law products. O 500-$25.80 0 1000-$49.50 O Send free catalog. FL 
Check box on order form. 


THE FLORIDA BAR JOURNAL/JANUARY 1985 1 


: 


1-800-432-3028 
MPIRE 


CORPORATE KIT COMPANY YOUR FLORIDA SUPPLIER 


All Material & Services Are Same Day — No Excuses. 
PRICES ARE FOR 


Corporate Kits COMPLETE KITS 


That's Class. . . ‘ 
Personal Library 
Embosser 


Profit Non Profit 
31.00 38.00 35.00 


Corporate Seal Custom Printed Certificates 
Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold 


Additional stock 
2} centers are available 


silk-screened three ring binder and slip box, printed minutes & bylaws with LOVE YOUR BOOKS? Personalize them in a most distinctive 

CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits and classic manner. Whether your library is personal or 

in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. professional, our 15/8” diameter seal will impressively 

Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 

TIONFOR SECTION 248, & INDEMNIFICATION PLAN, written statementtoorgan- OF" (Neme ond 3 initials) for their 

ize corporation in lieu of minutes and bylaws printed typewriter print and spacing canning labels, or cook books. Either way, no book lover 

to match your insertions, also these extra bonus items: two memo pads with each should be without one. That's Class!!! 

kit, federal application for tax 1.D., Federal Form 2553 for Plan 1244, state LN 

application for state tax !.D., and preaddressed, printed envelopes for these forms. ON . 

State report to determine unemployment status authorization schedule for Elec- Py 

tion 248. : Plus Tax & Shipping // 
Stock Certificates Notary & Corporate Seals Rubber Stamps Seals Bonds 

Quick File Just call and... FILING SERVICES $8.00 + tx 


We hand file your Articles of incorporation as prepared by your office and 
signed by your clients with the Secretary of State. 


You save mailing costs. 

You eliminate processing and postal delays. 

You complete bo‘in the filing and ordering of the corporate kit in a single 

step. 

You receive your charter number the next day. 

No need for changes of registered agent or directors. 
Certificate of Good Standing | $13.00 + tx 

“price includes all fees” 

Corporate Name Reservation 


We will obtain the same day if order placed by 2 p.m. either a Certificate of 
Good Standing or file for a Corporate Name Reservation. 


Quick Corp.™ $15.00 + Costs 


We file and prepare new Articles of Incorporation. 


Have Any Questions? Just Call Our Office... 


ee 
| 4 
| 
| < 
q 
| q 
2 


INCORRECT VOLUME NUMBER, SHOULD READ #59. 


THE FLORIDA 


VOLUME LVIII, No. 1 JANUARY 1985 


BAR JOURNAL 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


Mailing Address: The Florida Bar Center, Tallahassee, Fiorida 32301-8226 The Florida Bar Journal (ISSN 0015-3915) 


Editor John F. Harkness, Jr. 

Managing Editor Linda H. Yates 

Senior Associate Editor Cheryle M. Dodd 
Associate Editors Judson Orrick, Hal Clarendon 
Advertising Director Ciara Mae Hart 

Circulation Director Gail Grimes 

Staff Assistant Mary Ann Mayo 

Art Production Judith Nabie 


Clerical Assistant Rita Shivers _ 


Communications Director Paul F. Hill 


Officers of The Florida Bar 


President Gerald F. Richman, Miami 
President-elect Patrick G. Emmanuel, Pensacola 
Executive Director John F. Harkness, Jr., 
Tallahassee 


Editorial Board 


Chairman Marsha G. Rydberg, Tampa; Vice Chairman 


Barrett Sanders, Miami. Howard E. Adams; Tallahassee; — 


- Everett P. Anderson, Tallahassee; G: Robert Arnold, Or- 
lando; Geraid S. Bettman, Jacksonville: Dean Bunch, Talla- 
hassee,.Natileene W. Cassel, Hollywood; Susan G. Chopin. 
Paim Beach; Robert S. Cohen, Tallahassee; Larry Corman, 
Ft. Lauderdale; Philip M. Cullen til, Ft. Lauderdale; William 
N. Drake, Jr., St. Petersburg; Joseph A. Eustace, 
Tampa; Craig B. Glidden, Tampa; Cynthia L. Greene, 
Miami; Jane Reynolds Harris, Tallahassee; Tann H. Hunt, 
Tallahassee; Marshall B. Kapp, Dayton;:Denis A. Kleinfeld, 
North Miami Beach; Hal Kemp Litchford, Orlando; George 
C. J. Moore, West Paim Beach; Barbara R. Pankau, Tampa; 
Ronald B. Ravikoff, Coral Gables, Ray Reynolds, Taliahas- 
see; Richard R. Roach, Jr., Laketand: Edward Siegel, Jack- 
sonville; Courtney W. Stanton, Jacksonville; Leslie: K. R. 
Stein, Tampa; David U. Strawn, Orlando; Wilson W. Wright, 
Tallahassee, Ex Otficio Gerald F. Richman, Miami; Patrick 
G. Emmanuel, Pensacola. 


The Board of Governors 


First Circuit William H. Ciark; Second Circuit Thomas M. 
Ervin, Jr., Steven J. Uhifeider; Third Circuit Thomas W. 
Brown; Fourth Circuit Edward A. White’! Rutledge R. Liles; 
¥itth Circuit Robert E. Austin, Jr.; Sixth Circuit F. Wallace 


Pope, Jr., Louie N. Adcock, Jr.; Seventh Circuit William E. — 
cker; Ninth 


Loucks; Eighth Circuit Stephen A. Rapp 


Circuit Patricia C. Fawsett, Dah H. Honeywell; Tenth 


Circuit Robert E. Pyie; Eleventh Circuit Phyllis Shampanier, 
Theodore Kiein, Barry R: Davidson, Stephen N. Zack, 
Michael Nachwalter, Robert E. Livingston, Alan T. Dimond; 
Twettth Circuit George A. Dietz; Thirteenth Circult J. 
Fraser:Himes, Barry A. Cohen; Fourteenth Circuit Les W. 
Burke; Fifteenth Circuit D.. Culver Smith Ill, Joseph J. 
Reiter; Sixteenth Circuit Joe Mikias; Seventeenth Circuit 
Ray Ferrero, Jr., Roger H. Staley, Harry G. Carratt; Eigh- 
teenth Circuit Elting L. Storms; Nineteenth Circuit Ben L. 
Bryan, Jr.; Twentieth Circuit J. Dudley Goodiette; Out-of- 
State Edwin Marger; President YLS Edwin . P. Krieger, Jr.; 
President-elect Frank J. Santry: 


Published monthly except July/August is combined issue, 
by The Florida Bar, 600 Apalachee Parkway, Tallahassee 
32301-8226. Second class postage paid at the Post Office in 
Tallahassee, Florida 32301-8226 and at additional mailing 
offices. The Florida Bar Journal (ISSN 0015-3915). 

Subscriptions: Florida Bar members receive the Journal as 
part of their annual dues payment. Nonmember subscriptions 
are $20 a year: $12 tor law students (double distribution will 
occur upon a student subscriber's admission to the Bar). 
Single magazine copies, $1.75; September directory issue $15 
($7.50 to Bar members). Single copy Sales subject to 5% 
Florida sales tax. 

Advertising copy is carefully reviewed but publication herein 
does not necessarily imply endorsement of any product or 
service offered. Advertising rate card will be furnished upon 
request. Views and conclusions expressed in articles herein 
are those of the authors not necessarily those of the editorial 
stalt, officials or Board of Governors of The Florida Bar. 

» ©1985 The Florida Bar. Postmaster: Send add cha 
to The Florida Bar Journal, Tallahassee, Florida 32301-8226. 


REPORTS 
President’s Page Gerald F. Richman 6 Letters 
Executive Directions John F. Harkness, Jr. 75 Judicial Ethics 
77 Books 

FEATURES 

The Health Care Access Act: A Synthesized Approach to Cost 
Containment 

Rhoda Smith Kibler and Susan R. Renard explain how the new cost 
containment mechanism also seeks to encourage a competitive health 
care industry 

Federal and Florida RiCO—Trebie Damages for Common Law 
Fraud? 

Philip Michael Cullen III examines rights and remedies a private 
plaintiff is afforded under RICO 

Toxic Substances in the Workplace ; 
Robert G. Gough says Florida’s new workers’ right to know law is an 
improved way to inform and protect workers 

A Suggestion for Judicial Efficiency 

Larry M. Roth gives his observations. and experiences about the 
preparedness of judges for motion hearings 

Florida Cooperatives and Antitrust Problems from Terminating 
Members 

Terence J. Centner reviews the special set of laws which govern the 
activities of cooperatives, those business. organizations in which 
people join for joint purchasing and marketing 
Viewpoint—Judgeship as a Public Service—One Term and 
Out 

Robert T.. Westman expresses his view. that the way to have an 
independent and qualified judiciary is to think of it as a short term 
public service. 


LAW NOTES 

The Judge’s Corner by Hugh S. Glickstein - 

Trial Lawyers’ Forum-by Roger A. Bridges 

Real Property, Probate & Trust Law by Edward F. Koren and Steven 
L.. Hearn . 

Corporation, Banking & Business Law by Joseph R. Cook 

Family Law by Scott Jay Feder 

Tax Law Notes by Charles E. Muller 


Past President of The Florida Bar Reginald L. 
Williams of Miami took the photograph pictured on 
this month’s cover. The royal poinciana tree in full 
bloom, located on the 15th fairway of the Riviera 
Golf Course in Coral Gables, “is one of the most 
perfectly shaped poinciana trees I have ever seen,” 
Mr. Williams said: He had his Leicaflex camera set at 
f 8, 1/500 of a second, with the sun directly overhead. 


4 : 
7 
| 19 
4 
: 

45 

52 
53 
56 
61 : 
: BAR JOURNAL 
WS 
7 

THE FLORIDA BAR JOURNAL/JANUARY 1985 3 : 


Presidents Page 


Why Should the Law Apply to Rosemary Furman? 


by Gerald F. Richman 


At its November meeting, The Florida 
Bar Board of Governors extensively 
debated the question of what position the 
Bar should take before the Supreme Court 
of Florida as to the response to the motion 
for reduction of sentence filed on behalf of 
Rosemary Furman. The motion sought the 
elimination of the 30-day jail term (which 
had already been reduced by the court from 
four months), in return for Ms. Furman’s 
offer to permanently close her secretarial 
business. 

From a public relations viewpoint, the 
Bar was clearly in a no-win position. Carry- 
ing out the mandate from the Supreme 
Court of Florida to prosecute unautho- 
rized practice of law violations, the Bar 
has been consistently cast by the press 
in the role of an institution seeking to 
prosecute individuals merely to protect its 
own turf and maintain a competitive 
advantage. 

Only a handful of fair-minded editors 
across the state (e.g., Robert Stiff, former 
editor of the St. Petersburg Independent) 
took the trouble to read the court's opinion 
in the Furman case, 451 So.2d 808 (Fla. 
1984), and understand that the Bar was 
carrying out its responsibility to the public 
to prosecute an individual who injured 
consumers, suborned perjury, blatantly 
and flagrantly violated a previous cease 
and desist order issued by the Supreme 
Court of Florida, gave patently erroneous, 
injurious and misleading advice to her 
“customers” relating to custody of children 
in domestic matters, and who had averaged 
approximately $150 per hour for provision 
of her “legal services” aided by a public 
relations campaign cleverly portraying 
herself as a friend of the poor, fighting the 
rich legal establishment. 

She got more publicity than money can 
buy and as the darling of the press, the “57- 
year-old grandmother” made more money 
each time her “plight” was publicized. 

Sixty Minutes, which the journalistic 
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world recognizes as “entertainment” rather 
than honest journalism, spent an hour 
filming the Bar's voluntary UPL counsel 
who presented the Bar’s side of the reasons 
for the prosecution. On the air, they used not 
a single second. In their zeal for sensation- 
alism and their usual lack of any profes- 
sional effort at a fair presentation, Sixty 
Minutes presented a wholly one-sided, 
biased and totally misleading picture. 

At the Board of Governors meeting, 
there were those who argued primarily 
from a public relations viewpoint that the 
Bar would do itself no good by the 
spectacle of Ms. Furman serving her 
sentence. It would “only make her more of 
a martyr in the eyes of the public” they 
logically argued. Indeed it has recently 
been reported that she has sold the movie 
rights to her life story. One might ask, 
“Who says that crime does not pay?” 

Conversely, there were those who argued 
that ours is a public responsibility and that 
we cannot pander to a misled press. Our 
first responsibility, they argued, is to see 
that the laws of the land are enforced. Were 
the sentence to be reduced based upon the 
offer proposed, an order from the Supreme 
Court to cease and desist would have little 
weight when it could so easily and suc- 
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cessfully be blatantly defied. 

In the course of the debate, it was 
pointed out that while she sought 
“clemency” she admitted no remorse and 
made no apology for her misdeeds, viola- 
tions of law and injuries and potential 
injuries to her “customers.” She admitted 
only that she was tired of the fight but not 
that she had been wrong to cause the fight. 
She offered to permanently close her 
business, a matter which has never been the 
objective of The Florida Bar. The Bar only 
sought to restrain certain illegal aspects of 
the manner in which she conducted her 
business. 

Then there were those who argued that if 
the Bar and the court were to back down 
on this case, which could only be justified 
by an argument that it would be the best 
course for an already bad public relations 
situation, there would no longer be a 
meaningful deterrent to protect the public 
from the consumer fraud that results from 
the unauthorized practice of law. 

After the extensive debate, one might say 
that the “law and order conservatives” won 
by a substantial majority over the “bleed- 
ing heart liberals” of the Board which 
represent a broad and diverse representa- 
tive cross-section of The Florida Bar on 
this issue. As positions changed during the 
course of the debate, in the end there were 
many so-called “liberals” on the law and 
order side of what became the majority. In 
short, the Board as a whole concluded that 
its primary responsibility was to enforce 
the law and that the public relations aspect 
of their action had to take a back seat. 

As much as | am concerned with the 
public image of the Bar, I fully support that 
position. 

My views, which may be somewhat 
redundant, are best summarized in the 
following reply to an editorial of the 
Gainesville Sun which incredibly urged 
that The Florida Bar owed Ms. Furmanan 
apology: 
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Dear Editor: 

Your editorial of Sunday, November 4, 1984, 
is a blatant example of irresponsible journalism. 
Please explain to your readers why you have 
never informed them of the findings of the court 
which Ms. Furman and her lawyer never 
contested that: 


1. Ms. Furman suborned perjury, i.e., she 
encouraged her customers to /ie under oath and 
assisted them in lying under oath in domestic 
procedures. 


2. She gave patently erroneous advice with 
regard to matters of child custody thus injuring 
or potentially injuring children. 


3. She literally injured people and by giving 
false advice and encouraging lying to the courts 
has in fact acted in a manner that injures our 
system of justice. 


4. She knowingly and wilfully acted in 
defiance of a lawful court order which The 
Florida Bar under the Florida Constitution is 
charged to enforce. 


That she may have provided less expensive 
“services” to some clients while giving false, 
misleading and harmful legal advice does not 
justify your newspaper attempting to paint her 
as a martyr or heroine. 

Would you, for example, condone and indeed 
applaud the actions of an illegal abortionist 
because the price they charged for abortions was 
substantially less than that charged by a licensed 
doctor in a licensed hospital? 

Would you elevate to martyrdom an 
unlicensed contractor who supplied his services 
for less than that of any licensed contractor while 
at the same time violating the law in failing to 
1ollow applicable codes and thus endangering 
public safety? 

If indeed Ms. Furman’s intention were to 
simply assist the poor with reforms in the system 
as opposed to milking the public and making a 
substantial amount of money (approximately 
$150 per hour based upon three 20-minute 
“assists” per hour at $50 each) her point would 
have been made in 1978 when she was ordered to 
desist and the Supreme Court of Florida 
encouraged the Bar to simplify certain legal 
transactions, which the Bar did. 

Instead, she chose to blatantly, openly ard 
defiantly disobey the law and disobey the ordcr 
of court, ostensibly to help poor people while in 
reality reaping handsome profits: she could give 
bad advice without fear of having to pay 
damages in a malpractice suit for injuries she 
caused since, not being a lawyer, she could not be 
sued for such advice. She could advise her 
customers without fear of prosecution of dis- 
barment or unethical conduct because she is 
subject to no ethical restraints. In short, she 
could ply her trade and take advantage of the 
economically disadvantaged and others who 
may be unaware of the importance of having 
proper and competent legal advice, for example, 
in domestic matters involving the right to 
custody of children. 

Your “crusade” has unwittingly greatly 
enhanced Rosemary Furman’s business. She got 
free publicity that few could afford to buy. At the 
core of your “crusade” may be a disdain for 
regulations since it could only inevitably lead to 
delicensing and deregulation of all professions 
and businesses, with an attitude of “let the 
consumer beware.” The success of deregulation 


in modern times is perhaps best exemplified by 
the breakup of AT&T and deregulation of the 
airline industry. Ask rural cities all over America 
how they like deregulation. Ask telephone 
customers who are now paying increased rates 
for local service and other matters how 
enamored they are at deregulation. 

The essential issue ignored in a clamour for 
nonlawyers to handle “simple” legal matters, 
particularly when the rights of children are 
involved, is the need for protection and the fact 
that while a matter may appear to be simple at 
first, it may take legal training to discern 
problems and provide legal protection to ensure 
that inexperienced or uneducated consumers do 
not have problems of which they are unaware. 

For example, will Rosemary Furman protect 
the rights of a spouse in an uncontested divorce 
who has indeed been “browbeaten” into 
executing an unwise stipulation as to property or 
child custody? Will the Rosemary Furmans of 
the world ask the right questions to ensure that 
in the event of a divorce everything necessary is 
done to ensure that title to real property or an 
automobile is properly transferred and that liens 
and title disputes will not result because of 
unintentional clouds on title? 

This newspaper owes to its readers a balanced 
presentation of the issues. For having failed to 
apprise your readers of the uncontested evidence 
at trial establishing injuries and potential 
injuries caused to Ms. Furman’s customers, you 
owe your readers an apology. 


Sincerely yours, 
GERALD F. RICHMAN 


After all is said and done, | do have one 
suggestion, in addition to changing the 
name of enforcement of violations of the 
unauthorized practice of law to a title that 
more accurately describes what is involved, 
i.é., protection against consumer fraud. 

The suggestion is: Why spend substan- 
tial sums of Bar dues money performing a 
public service for what the public 
erroneously perceives as a conflict of 
interest? Why not simply turn over the 
actual prosecution of UPL (consumer 
fraud) to the local state attorney offices 
which have been historically charged with 
handling the prosecution of other licensing 
violations, ¢.g., unauthorized practice of 
medicine, engineering and construction? 
The Bar could then still perform a limited 
public service of investigation of law- 
related consumer fraud complaints and 
present the evidence to a state attorney's 
office for appropriate action. The matters 
would then be handled by local courts as 
are other criminal licensing violations. 

The Bar and the Supreme Court of 
Florida would save time, money and effort 
and hopefully the same job would be done, 
assuming as we must, that the state 
attorney offices throughout Florida would 
accept their constitutional obligation to 
see that the laws are enforced. 

What do you think? B 
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Women Fare Well in Judgeship Races 


Congratulations on the November 1984 
edition of The Florida Bar Journal on 
women in the law. 

I noted with special interest Judge 
Natalie Baskin’s “View from the Bench.” In 
her article, Judge Baskin noted that in the 
1984 Dade County Bar judicial poll, “no 
female candidate was rated qualified or 
very qualified by more than 80 percent of 
the lawyers polled . . .” and that “judicial 
poll ratings for women seldom reflect their 
accomplishments.” Although Judge 
Baskin’s analysis is technically correct, the 
rating of one female candidate, Celeste H. 
Muir, deserves mention. 

Muir received a rating of qualified or 
exceptionally qualified from 79.98 percent 
of the lawyers voting. Of all the candidates 
in Dade County’s 1984 judicial elections, 
she received a higher percentage of excep- 
tionally qualified responses than all 30 
candidates, male or female, except Arthur 
Rothenberg. 

In the 1984 judicial elections in Dade 
County, women won four of the I! races 
(and four out of the five races where 
women were candidates). The success of 
those four women demonstrates the pro- 
gress women have made in Dade County 
judicial politics. 

Because Bar polls, elections, merit reten- 
tion, and other aspects of judicial selection 
are the focus of recent debate, I look 
forward to reading future articles on such 
subjects in the Journal and The Florida Bar 
News. 


MICHAEL T. MOORE 
Miami 


Applauds Letter to Burger 
Congratulations on the letter that was 
sent to Chief Justice Burger by Gerald F. 
Richman as president of The Florida 
Bar. 
Last January. I attended the midyear 
mecting of the American Bar Association 


at Las Vegas, and noted witha great deal of 
interest on a particular day, that Chief 
Justice Burger was present at the meetings, 
and in fact, was to make.a specch. | noted 
that the press was in full attendance to hear 
our Chiet Justice. The following day, | was 
appalled, but not surprised, to see that the 
Chief Justice would seize the occasion to 
trounce lawyers as he has done so oftenin 
the past. 

If it were possible to impeach the Chiet 
Justice by a jury of his peers, to-wit, his 
fellow lawyers, he would have been 
impeached long ago. Unfortunately, what 
the Chief Justice is doing is very popular 
with the people. In fact, the Chief Justice 
has done a good job of adding more coal to 
the fire by drawing the headlines and chas- 
tising lawyers and their profession. 

I expect the cliches and rhetoric to come 
from Rosemary Furman, but | do not 
expect the Chief Justice of the Supreme 
Court of the United States to be our biggest 
complainant. Perhaps, it is time for merit 
retention to extend to the federal judicial 
branch. 

JAMES R. HEATH 
Treasure Island 

Editor’s note: President Richman 
received several other letters, addressed to 
him personally, expressing similar 
comments. 
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Tampa 


“Selected Publication—Better 
_ Than Nothing At All? 
I read, with great interest, the article 
written by the Honorable Harry Lee 
Anstead. I concur with his conclusion that 
a combination of selective publication and 
the no opinion practice is the best solution. 

However, | would suggest that a third 
alternative should be considered. Selected 
opinions could be published in hardbound 
volumes and the remaining opinions could 
be computerized either by West Publishing 
Company or the court. In that way, the 
selected opinions would be available to the 
general bar and the other opinions would 
be available via computer access by any 
attorney with a computer and modum. 


CLIFFORD R. Opp, JR. 


If you don’t read 
this, you'd better 
hope someone 
else does. 


Suppose an employee sitting 
across from you at lunch suddenly 
started choking. Would you know 
what to do? 

If you, or Someone else, didn't 
act quickly, that person might die. 
And how can you act quickly, if you 
don't know what to do? 

That’s why the Red Cross 
offers CPR and First Aid courses 
that teach your employees what to 
do in an emergency. 

One day someone's life may 
depend on the techniques the Red 
Cross can teach you now. 

So call them. You never know 
when you'll be glad you did. 


American Red Cross 
We'll help.Will you? 
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Executive Directions 


What Is a Board Member? 


by John F, Harkness, Jr. 


Who is 49 years old, has two children, 
went to law school in Florida, has been 
practicing law for 18 years, has partici- 
pated in Florida Bar and local bar activities, 
participates in civic work, and may have a 
hobby ranging from sailing to hiking to 
flowers to jogging to fishing? If your answer 
*s a member of the Board of Governors of 
The Florida Bar, you are correct. The 
person who has just been described is the 
average person on the Board of Governors. 

A composite of the members of the 
Board of Governors finds, that of the 39 
members, 37 are male; the youngest is 33 
and the oldest is 64; four have no children 
and one person has seven; the majority 
attended the University of Florida College 
of Law, but eight attended out-of-state law 
schools; the average number of years of 
practice is 18, the lowest is seven and the 
highest is 38; and eight have held some type 
of public office. 

One was president of the University of 
Florida student body, seven were editors 
of law reviews, and a majority have under- 
graduate degrees in either political science 
or business administration (two in engi- 
neering, one in biology, one in criminology, 
and one in French). 

In looking at the size of the governors’ 
law firms, we find that six are sole practi- 
tioners, five are in firms of two to five, 13 in 
firms of six to 15, eight in firms of 16 to 39, 
and six in firms of over 40. 

As far as type of practice, it runs the 
gamut from commercial litigation to pro- 
bate, administrative work, trial, or general 
practice. 

The average governor spends 15 hours a 
month involved in civic work besides his 
bar-related activities. On the average, a 
Board member will spend 20 to 25 hours a 
month on Florida Bar work excluding 
Board of Governors meetings. The Board 
of Governors meets every other month in 


some area of the state. The meetings usually 
begin on Wednesday afternoons with 
committee meetings and run through 
Friday afternoons or Saturday mornings. 
The other time involved in Board work is at 
grievance and UPL committee meetings, 
local bar functions, annual and midyear 
meetings of The Florida Bar, various 
conferences, committee and section meet- 
ings, and time with constituents. 

Since Board members are not reimbursed 
for their expenses, their out-of-pocket 
expenses are approximately $600 per 
meeting, which includes room, board, and 
transportation. The cost will vary depen- 
dent upon which circuit the Board member 
represents and the distance from the 
meeting. 

In March of this year, you will be 
electing one-half of the Board of Governors. 
Board members serve a two-year staggered 
term—with one-half of the Board elected 
each year. Each circuit has one seat with 
the remaining seats distributed by an attor- 
ney population formula. There is also an 
out-of-state seat. 

The only requirement for a candidate is 


that the member’s official Bar address is 
within the judicial circuit that he wishes to 
represent and that a nominating petition is 
filed by February 15. The petition consists 
of the candidate’s name, signatures of five 
members in good standing within the circuit 
and a statement that the candidate will 
serve if elected. Ballots are mailed on or 
before March | and must be returned or 
postmarked by midnight March 15. New 
Board members begin their terms at the 
conclusion of the annual meeting in June. 

That seems simple. Now the hard part 
comes. It takes time and commitment to 
represent your fellow attorneys in your 
circuit. It takes time to talk to them on the 
telephone, to go to local bar meetings and 
to represent their views before the Board. 
There are some members of the Board who 
take surveys or polls of their constituents in 
order to have a deeper understanding of the 
issues and the feelings of the members of 
the Bar in their circuit. These polls and 
surveys have been very helpful to the Board 
in making decisions in the past. 

The biggest question you have to ask 
yourself is, do I have the time and feel I can 
make the commitment? Will I be willing to 
devote the energy that is necessary to be a 
good Board member? You will be called by 
attorneys who are having grievances filed 
against them. You will be called by members 
of the populace who want a grievance filed 
against somebody. You will be called by 
the press for comments. You will be 
expected to attend all Board meetings and 
to review approximately 300 pages of Board 
materials prior to each Board meeting so 
that informed decisions can be made and 
consensuses can be reached. 

If you can answer yes to these questions, 
and would like to become part of the policy 
making body of The Florida Bar, now is 
the time for you to start thinking if you 
want to serve. BJ 
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FIRST ENGINEERING INSTITUTE FOR ATTORNEYS 
and the 


SEVENTEENTH MEDICAL INSTITUTE FOR ATTORNEYS 


March 6, 1985 March 7-9, 1985 
ENGINEERING INSTITUTE FOR ATTORNEYS MEDICAL INSTITUTE FOR ATTORNEYS 
CJ Accident Reconstruction (| Traumatic Medicine 
_) Automobile Defects _] Orthopedic Surgery & Rehabilitation 
Highway Design Anesthesiology 


FACULTY: Engineering Institute for Attorneys 
Joan Claybrook, Esq. Charles N. Kurucz, Ph.D. 
William J. Fogarty, Ph.D. John Melvin, Ph.D. 
Neil J. Freeman, Ph.D. Thomas E. Weller 
Director— William M. Hicks, Esq. 
Co-Director— Neil J. Freeman, Ph.D. 


FACULTY: Medical Institute for Attorneys 


D. Ram Ayyar, M.D. Barth A. Green, M.D. 
Samir Ayyash, M.D. Marshall F. Hall, M.D: 
John H. Bowker, M.D. Robert M. Quencer, M.D. 
William E. Burkhalter,M.D. Luke K.S. Yeung, M.D. 
Noble J. David, M.D. 
Director— William M. Hicks, Esq. 
Co-Director— Noble J. David, M.D. 


SCOPE 
The objective of these institutes is to instruct 


attorneys in the fundamentals of the sciences of 
medicine and engineering. They will not be trial 
techniques or advocacy courses, but rather in- 
depth presentations in traumatic medicine and 
engineering especially designed to be of practical 
benefit to trial attorneys involved in personal 


Although designed primarily for trial attorneys, 
these institutes should also prove valuable to 
accident investigators, insurance claims man- 
agers and adjusters and specialists in workers 
compensation. Registrations will of necessity be 
limited, and those who plan to attend should 
make their reservations at an early date. 


injury litigation. 


REGISTRATION FORM 
FIRST ENGINEERING INSTITUTE FOR ATTORNEYS / SEVENTEENTH MEDICAL INSTITUTE FOR ATTORNEYS 


NAME SOCIAL SECURITY # 


FIRM TELEPHONE 


FIRM MAILING ADDRESS 


My enclosed check in the amount of $ covers: 

—______ Registration at $100.00 — First Day Engineering Portion of Program 
Registration at $250.00 —Two and One-Half Day Medical Portion of Program 
Registration at $300.00 —Three and One-Half Day Entire Program 
Guests’ Program at $25.00 each. Guest’s Name 
(Fee includes reception, brunch & tour) 
Reception tickets at $6.00 each. 

(For spouse or guest not registered for Guests’ Program) 


UNIVERSITY OF 


Make our check pa’ able A GLOBAL UNIVERSITY 
to the University of Miami 

and mail to: 

UNIVERSITY OF MIAMI LAW CENTER, P.O. BOX 248087, 

CORAL GABLES, FLORIDA 33124 


FOR MULTIPLE REGISTRATIONS, 
PLEASE PHOTOCOPY THIS FORM 


Sheraton Bal Harbour Hotel / Miami Beach, Florida 


The contribution that Insurance Com- 
missioner Bill Gunter has made and 
continues to make to hospital cost con- 
tainment is both immense and well- 
documented. While writing this article, we 
had several conversations with Commis- 
sioner Gunter. We benefited greatly from 
generous contributions of his time, intel- 
lect, and inspiration. We are grateful to 
Insurance Commissioner Bill Gunter for 
the conceptual focus he contributed to this 
article. 

—The authors 


n response to rapidly escalating 
health care costs, and amid much 
public debate, the Florida Legis- 
lature enacted the Health Care Access Act! 
during the 1984 session. Utilizing interde- 


Ail 


The Health Care Access Act: 


A Synthesized Approach To Cost Containment 


by Rhoda Smith Kibler and Susan R. Renard 


pendent cost control mechanisms under a 
variety of health care programs, the Act 
attempts to synthesize the most recent and 
effective regulatory cost containment de- 
vices into a comprehensive system for 
Florida. 

At the same time, and in somewhat novel 
fashion, the Act seeks, as a long range 
means to control hospital costs, to encour- 
age the development of a competitive 
environment in the health care industry. To 
this end, the legislature has attempted to 
codify competitive incentives, using a range 
of interrelated private and regulatory cost 
containment devices. 

The legislation is premised on the as- 
sumption that injection of competition into 
the health care marketplace will ensure 
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achievement of the state’s critical public 
policy goals of containing escalating health 
care costs while assuring access to adequate 
quality health care. The Act realistically 
recognizes that the present health care 
economy does not function as a free com- 
petitive market. 

Because of the uniqueness of the health 
care economy, where the consumer neither 
directly chooses nor directly pays for the 
product, the natural relationships between 
price, supply and demand do. not prevail. 
Logically, the legislature seeks the ultimate 
restoration of this natural economic rela- 
tionship, what the Health Care Access Act 
terms “a structurally sound health care 
marketplace.” 

Consequently, the Act, expressing the 
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legislative perception that competition is 
needed in the health care marketplace, 
mandates state regulatory involvement to 
enhance competitive conditions. The Act 
thus seeks to simulate the results that 
competition, working freely, would natu- 
rally have fostered. Specifically, the Act 
strives to generate a competitive medical 
services marketplace through application 
of a budget review process and a series of 
incentives for private cost containment. 

This article provides an overview of the 
Act’s rationale, its underlying purpose, and 
its complex comprehensiveness. To demon- 
strate the effective linkage between regula- 
tory mechanisms and the encouragement 
of marketplace activities, this article 
focuses on the budget review process and 
overall competitive orientation of the Act. 
In so doing, the article addresses numerous 
concerns raised by the Act, not the least of 
which are the antitrust implications of the 
Act’s novel interlinking of the regulatory 
and the competitive. 


Budget Review Process 

No aspect of Florida’s controversial and 
complex Health Care Access Act has 
received more attention than the budget 
review process. This is appropriate since 
budget review and approval is the most 
potent regulatory weapon in the Act. The 
new budget review replaces its “toothless” 
predecessor which permitted the Hospital 
Cost Containment Board (the board) to 
but condemn excessive cost increases. 
Under the Act, the board’s authority is 
significantly expanded as it may now dis- 
approve and modify a hospital’s budget 
within specified limits. Under F S. §395.514, 
disregard for the board’s directives regard- 
ing budget modifications may result in 
progressively more severe penalties, and 
for knowing and repeated violations ulti- 
mately lead to revocation or suspension of 
a hospital’s license. 


Budget Review As Opposed To 
Ratemaking 

The importance of Florida’s budget 
review process can be more readily compre- 
hended by comparing and contrasting alter- 
native regulatory choices. Hospital cost 
containment regulatory schemes generally 
fall into two broad categories, consisting of 
either a ratesetting model or a budget 
review approach. Under the ratesetting 


model, permissible hospital charges for 


particular medical services are established 
by the ratesetting authority. Under budget 
review, however, a hospital’s entire budget 
may be subject to scrutiny, if total revenues 
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or expenditures exceed designated caps. 

The Florida Legislature has opted for 
the budget review approach believing that 
this process will most readily foster com- 
petitive behavior in the health care sector.” 
We believe the legislature made the appro- 
priate choice. Although recent studies indi- 
cate that ratesetting systems reduce the rate 
of increased health care costs, commen- 
tators suggest that ratesetting will neither 
control rising health care costs in the long 
term, nor create economic cost efficiencies 
in providing medical services. 

As utilized under the Act’s budget review 
process, the revenue cap should allow 
hospitals to achieve acceptable earning 
levels, while protecting consumers against 
precipitous health care cost hikes. Manage- 


The Florida Legislature 
has opted for the budget 
review approach believing 
that this process will most 
readily foster competitive 
behavior in the health care 
sector 


ment under this approach is left free to 
develop cost containment initiatives within 
the upper range of the cap of an approved 
budget. This flexibility will allow for auto- 
nomous management decisions concerning 
how revenue is generated and allocated 
within the total budget of the institution. 
Accordingly, health care institutions are 
informed of the cap by which they must 
allocate total resources and provide ser- 
vices, and thereby given an opportunity 
internally to initiate measures for efficiency, 
price competition, and economic enhance- 
ment within a broad budgetary framework. 

In addition to its support for a competi- 
tive health care cost containment climate, 
there are other reasons why budget review 
was chosen over ratesetting in Florida. 
Prior to the Act, budget review was used in 
Florida by the Hospital Cost Containment 
Board, albeit with no meaningful authority 
to sanction for excesses. Consequently, 
both regulators and hospitals are generally 
familiar with reporting requirements, 
review methodologies and qualitative mea- 


sures found under budget review. This 
degree of familiarity will conserve resources 
and assure smoother implementation of 
the Act. 


Screening 

Florida’s budget review and approval 
system was not enacted with the intent that 
every hospital budget be subject to detailed 
review and revision. Rather, under F.S. 
§395.509(2), the Hospital Cost Contain- 
ment Board is charged with scrutinizing 
only hospitals showing prima facie exces- 
sive cost inflation based upon specified 
screening indices. In this sense, the Act’s 
budget and approval process provides sig- 
nificant regulatory encouragement for 
health institutions to take affirmative steps 
toward voluntary cost containment. 

Under the Act’s budget review (with 
hospital fiscal years beginning on or after 
February |, 1985), a projected budget is 
automatically approved unless it exceeds 
screening indices formulated on the basis 
of peer comparison and each hospital’s 
historical performance, adjusted for infla- 
tion. 

Under the first screening test, set forth in 
§395.509(2)(a), a hospital’s projected 
budget will not be automatically approved 
if its gross revenue per adjusted admission 
is in the upper 20th percentile of its group. 
On the second screen, set forth in 
§395.509(2)(b), a hospital’s projected 
budget will not be automatically approved 
if its gross revenue per adjusted admission 
equals or exceeds the 50th percentile value 
for its group, and exceeds the hospital’s 
revenue figure contained in its approved 
budget for the prior fiscal year, increased 
by a maximum allowable rate of increase 
(MARI).3 

Under §395.509, a hospital budget which 


~ exceeds either of the indices upon screening 


is subject to detailed review and potential 
budgetary modification ordered by the 
Hospital Cost Containment Board. Absent 
automatic approval, “the Board may ap- 
prove, or approve as amended, a hospital’s 
budget,” although the Act limits the 
amount by which the board may amend a 
budget downward in certain circumstances. 
The level of expenditures and revenues in 
the previous year’s budget rnust remain in 
effect until the budget is approved. 

In the screening process, the Act pri- 
marily relies on the statistical indicator of 
gross revenue per adjusted admission5 to 
calculate a hospital’s cost increases. Gross 
revenue encompasses total hospital charges 
for services rendered, both patient and 
nonpatient related. Utilization of gross 


Es: 
: 
| = 
far, 


revenue as a primary indicator of increase 
theoretically deters cost shifting, i.e., 
shifting unreimbursed costs from Medi- 
caid, Medicare, and indigent patients onto 
other patients. This is so because increases 
directed toward full-paying patients will be 
reflected by a higher gross revenue for the 
entire hospital operation. Some have sug- 
gested that a more equitable measure of 
hospital cost increases is a net revenue test. 
However, the net revenue figure may be 
more readily manipulated, and therefore 
may not discourage cost shifting. 

By including patients other than in- 
patients in the adjusted admission factor— 
a numerical value representing both in- 
patient and ambulatory admissions—the 
Act encourages maximum cost contain- 
ment in the private sector for the use of 
out-patient services. Moreover, the use of 
adjusted admission discourages the prac- 
tice of extending the length of stay of 
patients to attempt to mask increased costs. 

Finally, by focusing on gross revenue per 
adjusted admission, the Act enables the 
board to pinpoint economically inefficient 
hospital operations. This focus avoids 
unnecessary scrutiny of financial and oper- 
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ating data for hospitals which successfully 
implement cost containment. 


Criteria for Grouping and Detailed 
Review 

The Actin F.S. §395.507(2) and §395.509(4) 
provides for a grouping methodology to 
facilitate comparison between hospitals in 
the budget review process. A particular 
hospital’s budget will be evaluated accord- 
ing to the performance of similar health 
care facilities and providers which fall 
within the hospital’s group. Grouping is of 
special significance because a_ particular 
group assignment will determine where a 
hospital falls on the cost increase con- 
tinuum—in some cases determining 
whether a hospital passes or fails.an initial 
screening. 

It is hoped that this peer cemparison 
process will encourage competitive jockey- 
ing between providers. Ideally, as certain 
hospitals begin either to implement cost 
controls voluntarily or as a result of com- 
petitive forces, their group ranking and 
cost rating will improve. In turn, displaced 
hospitals in the group will be encouraged to. 
exhibit more cost consciousness. 


reasons why 
be supplie 
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In 1983, 11 requests for grouping reas- 
signments were made; five were recom- 
mended for approval by the board.* An 
increasing number of hospitals will request 
grouping reassignments under the new 
Act.* In challenges to grouping procedures 
practitioners may argue, as have those 
under similar systems, that the particular 
method used is inequitable, or that inade- 
quate criteria are employed to assign hos- 
pitals to groups. We anticipate similar 
protests in Florida. 

Under F.S. §395.507(g) and §395.509(g), 
the Act requires at least five hospitals per 
group to ensure that each group will be of 
sufficient size for statistically sound com- 
parisons. It further specifies seven criteria 
which must be utilized in comparing a 
hospital’s revenue to its peers. A ranking 
system, similar to the one employed by the 
board previous to the passage of the Act, 
reflects the relative importance of the seven 
criteria.’ 

Several of the variables employed to 
determine grouping assignments highlight 


*Within the November 14, 1984, deadline, 28 
hospitals, more than twice the. number in 1983, 
have requested grouping reassignments. 
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differences among medical service skills 
provided, in recognition that some medical 
care requires a more expensive and fuller 
utilization of resources. For this reason, 
pursuant to §395.507(2) and §395.509(4), 
the board considers the type and range of 
services provided, teaching hospital status, 
and the number of medical specialists on 
staff. Similar criteria are also employed in 
the detailed budget review performed 
under F.S §395.509(5) to determine if hos- 
pital cost increases which fail the screens 
are nevertheless just, reasonable, and not 
excessive. There, the inquiry is whether the 
costs generated from these services are 
justified and whether the services are pro- 
vided efficiently, balanced by their value to 
the public. 

Additional consideration of factors such 
as the number of patient days reimbursed 
by Medicare or attributable to the medi- 
cally indigent, and geographical differ- 
ences, contained in §395.507(2) and 
§395.509(4) and (5) are indicative of the 
differences in costs among hospitals, which 
may be justified by patient mix variations. 
Consideration within grouping of average 
daily census enables the board to cluster 
those hospitals based on actual utilization 
of services. 

Significantly, the legislature has added 


the concept of case mix to the grouping 
process. Case mix, defined in §395.502(12), 
is an index which reflects the cost in a given 
hospital of treating patients suffering 
various illnesses compared to the cost of 
similar treatment in other hospitals. It has 
been suggested that implementation of case 
mix adjustments in the grouping process 
should allow for a more equitable compari- 
son of hospitals, since hospital costs may 
vary greatly due to differences in case mix.® 

Collection of case mix data will definitely 
affect grouping assignments. For this rea- 
son, and because computation of case mix 
can be costly and complex, hospitals have 
been reluctant in the past to provide case 
mix data voluntarily. However, since the 
reporting format adopted and required by 
the board is similar to the reporting require- 
ments hospitals are now required to main- 
tain under the new Diagnostic Related 
Groups (DRG) Medicare system, the collec- 
tion of case mix data will be less burden- 
some. 

Apart from the grouping criteria, 
§395.509(5) adds several criteria which will 
aid the board in a detailed budget review. 
Thus, the board will consider a hospital’s 
past history in complying with revenue 
caps and its reasonable rate of return to 
determine if the hospital’s high costs are 
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indicative of large profits at the expense of 
consumers or if high costs are demonstra- 
tive of a disregard for the board’s past 
directives. 

In addition, the Act attempts to increase 
enforcement authority by inextricably 
intertwining certificate of need regulation 
and hospital budget review. Asa result, the 
board has access to the total health care 
information matrix, allowing its decisions 
to be based on the most knowledgeable 
possible perspective. 

Based upon the reporting system set 
forth in the Act, administrators should 
know whether their budgets will exceed the 
screens, thus triggering detailed scrutiny. If 
so, implementing a budget in excess of 
predetermined caps approaches being a 
management decision based on an assess- 
ment of hospital needs and a prediction of 
likely board reactions to meeting those 
needs. After all, even if in excess of the cap, 
under F.S. §395.509 the budget may still be 
approved if the board determines that it is 
“just, reasonable and not excessive.” 

While nearly a third of hospital budgets 
required board comment under the prior 
statute, there were few administrative or 
public hearings to review health care 
budgets with allegedly unacceptable 
increases.? This is probably reflective of the 
board’s previous lack of authority to con- 
trol perceived abuses. With the board’s new 
budget capping power, we anticipate a 
quantum leap in the number of administra- 
tive hearings. !° 


Competition in Health Care 
Under the Act 

A fundamental intent of the Acct is to link 
private and regulatory incentives to pro- 
mote the development of a competitive 
health care climate. To help achieve this: 
goal, the Act requires the state, as Florida’s 
largest employer, to purchase health care 
services for its employees in a manner 
which stimulates price competition.'' By 
bargaining for medical services on behalf 
of a large volume of insured employees, the 
state as a “prudent buyer” will presumably 
move the health care market closer to true 
cost competition. 

The Act also encourages formation of 
cost effective health care coalitions and, 
importantly, dictates that the board serve 
as a clearinghouse for health care cost 
information. These health care coalitions, 
armed with the data to be “smart shop- 
pers,” can be instrumental in negotiating 
effective prospective pricing arrangements. 

The all encompassing aspects of this 
Act’s competitive encouragement is re- 


: 
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vealed when one realizes that the Act 
intends even the indigent care burden to be 
ameliorated through the injection of com- 
petition and through a system of hospital 
assessments that will fund increases to the 
state Medicaid program.'2 Thus, the Act 
increases available benefits and attempts to 
place hospitals which heavily participate in 
indigent care in a favorably competitive 
relationship with other health care institu- 
tions. 

Perhaps most significantly, the legisla- 
ture seeks to realize the potentially cost 
suppressive impact of preferred provider 
organizations (PPO’s) and health mainte- 
nance organizations (H MO’s) as previously 
articulated by the legislature.!3 The Act 
promotes provider involvement in both 
HMO’s and PPO’s, listing them among the 
budget review criteria to be considered by 
the board. 

The Act, under §395.515, mandates hos- 
pitals negotiate and enter into prospective 
payment arrangements with insurers, 
HMO’s, PPO’s, and other third party 
payors depending on the volume of patients 
involved. More specifically, hospitals must 
negotiate and enter into prospective pay- 
ment arrangements by March 1, 1987, with 
each health insurer representing 10 percent 
or more of the hospital’s private paying 
patients. This §395.515 requirement is 
designed to restore a cost competitive cli- 
mate, where health care recipients can 
bargain initially with providers for the 
most cost-effective program on a prospec- 
tive basis, rather than be reimbursed on a 
retrospective, cost ineffective basis. 


Antitrust implications 

Florida’s laudable attempt to inject com- 
petition into the health care marketplace 
should heighten concern over already pre- 
sent antitrust implications. The following 
cursory review of antitrust doctrine is 
appropriate, since no responsible attorney 
can today give cost containment advice toa 
health care client without consideration of 
antitrust principles. This antitrust overview 
is by no means a penetrating and exhaust- 
ing analysis. Instead, it is a very limited and 
rudimentary survey intended to raise ques- 
tions and focus concerns over the appar- 
ently inevitable conflict between Florida’s 
Health Care Access Act and federal anti- 
trust law.!4 

A fundamental premise of American 
economic policy, particularly as perceived 
by today’s federal courts, is that the public 
interest is served by giving full application 
to the antitrust laws. The purpose of the 
antitrust laws is to eliminate conduct that 


interferes with free competition. They do 
so by proscribing practices that effectively 


impair competition in the marketplace. 


Theoretically, the laws ensure a healthy 
competitive economy, where all have full 
access to compete in terms of quality, 
service and price. 

The same general antitrust principles 
apply to the previously articulated unique 
circumstances in the health care field. In 
Arizona v. Maricopa County Medical 
Society, 457 U S. 332, 336 (1982), the 
Supreme Court very clearly enunciated 


Since efforts to contain 
cost affect the incomes of 
providers, it is reasonable 

to expect a considerable 

increase in antitrust 
litigation in Florida 


that the same general principles governing . 


other antitrust analyses apply to activities 
in the health care field. The Court found 
that neither the fact that “the health care 
industry was far removed from the com- 
petitive model,” nor the federal courts’ 
“little antitrust experience in the health 
care industry,” nor “the fact that doctors 
rather than nonprofessionals” were in- 
volved, supported applying special anti- 
trust rules to the health care field. 

Thus, the federal antitrust laws, includ- 
ing §1 of the Sherman Act, (15 U.S.C. §1 
(1982)) may be applied to alleged contracts, 
combinations, and conspiracies in restraint 
of trade in the health care system.'5 

The application of §1 applies only to 
unreasonable restraints of trade.!© Those 
restraints found unjustifiably contrary to 
competition are termed per se violations. 
Other restraints are treated under a rule of 
reason analysis, predicated on judicial 
awareness that all agreements and con- 
tracts restrain trade in some manner, and 
so should be carefully analyzed individ- 
ually to determine the actual positive or 
negative effects they have on competition.!” 

The Act will likely result in pivotal 
antitrust litigation. '® This is particularly so, 
because the Act, in its cost containment 


effort, seeks, among other things, to 
address the problem of public and private 
third-party payors, who contribute signifi- 
cantly to insulating the health care field 
from cost consciousness. The Act recog- 
nizes that a chief cause of escalating costs is 
that a majority of personal health care 
transactions involve consumers who are 
not the true purchasers and who partici- 
pate in decisionmaking only indirectly. 
Since many of the Act’s efforts at cost 
containment encourage, if not mandate, 
concerted action either among or between 
providers and third-party payors, and since 
efforts to contain cost affect the incomes of 
providers, it is reasonable to expect a 
considerable increase in antitrust litigation 
in Florida. 

In this event, certain defenses may pro- 
tect this most necessary cost containment 
effort from the expense and duress of 
antitrust litigation. 


Defenses 

A number of defenses to antitrust lia- 
bility exist; the difficulty is in. assessing 
their applicability to potential Health Care 
Access Act situations. 

Under the McCarran-Ferguson Act, 15 
U.S.C. 1011-15, the Sherman, Clayton, 
and FTC Acts are inapplicable to the 
business of insurance to the extent such 
business is regulated by state law, provided 
no boycott, coercion, or intimidation is 
involved. Prior to 1979, a line of lower court 
cases strongly implied that arrangements 
under which health insurers paid partici- 
pating providers satisfied the business of 
insurance standard in the Act. However, in 
Group Life & Health Insurance Co. v. 
Royal Drug Co., 440 U S. 105 (1979), the 
Supreme Court decided not to extend 
McCarran Act protection to provider 
agreements. In narrowing the McCarr-n 
Act exemption, the Royal Drug decision 
held that participating provider agree- 
ments, under which the carrier and the 
provider agreed on the costs of goods or 
services furnished to insureds, are not the 
business of insurance. 

The Royal Drug case gives vivid testi- 
mony to the strength of the Court’s belief 
that health insurers’ cost containment 
efforts should not be exempt from antitrust 
scrutiny. It is interesting to note that F.S. 
§395.515, relating to prospective payment 
arrangements, states, in pertinent part, that 
“it is the business of insurance, as well as in 
the best interest of the citizens of the state, 
that insurers, on behalf of their insureds, 
should negotiate with hospitals to establish 
prospective payment arrangements that 


THE FLORIDA BAR JOURNAL/JANUARY 1985 13 


= “x 
| 
| 


provide financial incentives for the contain- 
ment of hospital costs.” (Emphasis added.) 
The legislature used the business of insur- 
ance language in a transparent attempt for 
such arrangements to escape antitrust scru- 
tiny under the McCarran exemption. 
Royal Drug and subsequent Supreme 
Court decisions will defeat this attempt. It 
is worth reiterating that the Supreme Court 
clearly interprets existing laws to subject 
the health care economy, like the rest of the 
“economy, to the free competition philos- 
ophy which the antitrust laws attempt to 
Another defense to antitrust liability is 
the “state action” doctrine, first enunciated 
in Parker v. Brown, 317 U.S. 307 (1943). 
This doctrine exempts from antitrust scru- 
tiny anticompetitive activities that are 
required by state law. A recent line of cases 
has clearly demonstrated that the “state 
action” doctrine applies only to practices 
which the state both mandates and actively 
supervises, under the auspices of a program 
that indicates an announced state policy to 
substitute regulation for competition.!9 
Given that the current Supreme Court 
has cast a cold eye on arguments for 


antitrust exemptions for the health care 
industry, it is unrealistic to view the “state 
action” doctrine as anything more than a 
severely limited exception that will be 
infrequently applied only after closely scru- 
tinizing the circumstances. We can reason- 
ably predict, however, that §395.515 pro- 
spective payment arrangements will satisfy 
the requirements for application of the 
“state action” antitrust exemption. 

The statutory language relating to 
§395.515 prospective payment arrange- 
ments convinces us that Florida is not just 
permitting or authorizing, but is rather 
compelling and mandating such activities. 
For instance, §395.515(3) states that “[h]os- 
pitals . . . shail establish by no later than 
March 1, 1987, prospective payment ar- 
rangements that provide hospitals with 
financial incentives to contain costs.” 
(Emphasis added.) This is “compelling” 
language, the use of the verb shall is a clear 
indication that the state is mandating that 
this be done. Section 395.515(3) further 
provides “{bjeginning October 1, 1985, and 
annually thereafter, hospitals and health 
insurers regulated pursuant to this section 
shall report the results of each specific 
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prospective payment arrangement adopted 
by each hospital and health insurer to the 
Hospital Cost Containment Board.” 
(Emphasis added.) This statutory language 
supports our contention that Florida 
clearly compels or mandates prospective 
payment arrangements (which would be 
the challenged anticompetitive activity the 
court would analyze under the “state 
action” doctrine) and that Florida plans to 
actively and closely supervise such activity. 
If indeed it comes to pass that Florida 
vigorously supervises that which it man- 
dates, the “state action” antitrust exemp- 
tion should be applicable. 

We buttress our prediction with the: 
following reasoning. The obvious and con- 
siderable conflict that presently exists 
between the goals of antitrust laws and the 
methods being employed to ameliorate the 
troubled health care system will inevitably 
worsen. It appears likely that the cure for 
the health care cost problem will be 
addressed by individual state legislatures as 
opposed to Congress. If this is so, the 
Supreme Court will play a critical role, and 
a part of that role will be making a difficult 
choice, both of a legal and public policy 
nature, with regard to the various state 
responses to cost containment. The Su- 
preme Court will ultimately have to choose, 
because of intense social needs, between 
exempting certain price negotiated arrange- 
ments from antitrust attack under the 
“state action” doctrine, or applying the 
antitrust laws differently to the health care 
field than to the rest of the nation’s 
economy. 

The recent decisions of Maricopa and 
National Gerimedical Hospital and Geron- 
tology Center v. Blue Cross of Kansas City, 
452 U.S. 378 (1981), force us to conclude 
that the Court has no desire to treat 
specially the troubled health care system; it 
is clear that the Court comprehends that to 
do so would be tantamount to questioning 
the efficacy and philosophy of the antitrust 
laws. One way to resolve this dilemma is for 
the Court to apply the state action exemp- 
tion to §395.515 arrangements. 

We must emphasize, however, that under 
§395.515 of the Health Care Access Act, 
Florida is not seeking, as California in a bill 
entitled AB707, vetoed in September of 
this year, a specific legislatively articulated 
exemption from state and federal antitrust 
laws. According to a California Assembly, 
Committee on Judiciary report, the pur- 
pose of AB707 was “to confer an exemp- 
tion from state and federal antitrust laws 
for the formation of combinations of pro- 
viders and purchasing groups to enter into 


re 


contracts for the provision of health care 
services.” It is arguable whether AB707 
attempts also to create a state action exemp- 
tion from the antitrust laws. Nonetheless, 
California’s proposed, but vetoed, specifi- 
cally articulated exemption reflects the 
considerable tension that dominates the 
uneasy coexistence between the sometimes 
conflicting goals of the nation’s antitrust 
laws and public and private efforts to instill 
economic sanity to the health care market- 
place. 

We would be remiss, even for purposes 
of this limited antitrust discussion, if we did 
not briefly mention a 1981 Supreme Court 
pronouncement on this uneasy coexis- 
tence, since that pronouncement could 
effect both interpretation and implemen- 
tation of Florida’s Health Care Access Act. 
The case is National Gerimedical where the 
public policy goals articulated by the fed- 
eral antitrust laws conflicted with the 
National Health Planning and Resources 
Development Act’s public policy goal of 
lessening competition in the hope of restor- 
ing reason to the health care field. As one 
commentator ‘sagely observed, “National 
Gerimedical makes it clear that the Court is 
unreceptive to arguments for antitrust ex- 
emptions for the health care market, even 
where carriers’ actions are plainly designed 
to foster congressional cost containment 
goals.”20 

In the post-National Gerimedical cli- 
mate, the astute health law practitioner 
might wonder whether the Supreme Court 
gives special consideration, i.e., the applica- 
tion of the rule of reason, to a price fixing 
arrangement among doctors as to the maxi- 
mum fees they would be remunerated 
under a preferred provider plan that is, one 
assumes, “an effective cost containment 
mechanism that has saved patients and 
insurers millions of dollars.”2! The answer, 
provided by the Court in Maricopa, is that 
the rule of reason will not be applied to 
traditional per se illegal antitrust categories 
simply because the question of antitrust 
violation conflicts with achievement of a 
desired goal in the health care industry. An 
opinion announced this past term, Jeffer- 
son Parish Hospital District No. 2 v. Hyde, 
466 U.S. —__, 104 S.C. 1551 (1984) con- 
firms that the Supreme Court has no 
present intention to disregard the answer it 
gave in Maricopa. 

In summatioh, it is apparent that both 
the mandated and encouraged prospective 
payment arrangements arising from 
Florida’s Health Care Act will trigger anti- 
trust scrutiny. The federal courts will be 
loathe to give any special blanket exemp- 


tion because of the unique circumstances of 
the health care economy. Ona case-by-case 
analysis, however, prospective payment 
arrangements specifically mandated by 
§395.515 will more than likely qualify for 
the “state action” exemption. 


Conclusion 

The Health Care Access Act is a coura- 
geous first step toward effectively com- 
bating the problem of spiraling health care 
costs. The Act, we believe, correctly empha- 
sizes those private and regulatory ap- 
proaches that encourage and contribute to 
a competitive health care market. Ulti- 
mately, the cost containment problem will 
not be solved until effective regulatory 
processes have restored cost awareness and 
responsibility to the health care economy. 

Now that the Acct is in place, the focus of 
attention will shift to the administrative 
arena. The unresolved inquiry is whether 
the regulators, particularly the Hospital 
Cost Containment Board, will breathe life 
into the cost control processes enacted by 
the legislature.22 The task will be a difficult 
one. This difficult task will be made no 
easier by the numerous legal issues sure to 
be raised under the Act. BJ 


'Fla. Laws, Ch. 84-35. The Act is also titled 
Health Care Consumer Protection and Aware- 
ness Act. We refer to it as the Health Care Access 
Act as referenced in §1 of Ch. 84-35. 

2 The legislature’s action was largely based on 
the recommendations of the Florida Task Force 
on Competition and Consumer Choices in 
Health Care. The task force is to be commended 
for their valuable contribution toward contain- 
ing Florida’s health care costs. The task force’s 
report is essential reading for any practitioner in 
the health care field. 

3MARI, defined in FLA. STAT., §395.502(10), 
Ch. 84-35, provides hospitals the opportunity to 
implement reasonable cost increases necessary 
to keep in step with general economic trends. 
One component of MARI, the market basket 
index, defined in §395.502(10)(a), is tied to an 
inflation index (HCFA) used in the health care 
industry. Implementation of this index allows 
hospital cost increases sufficient to preserve 
financial stability and quality of service, while 
holding total increases within reasonable cost 
containment limits. The second component of 
MARI, plus points, defined in §395.502(10)(b), 
represents an additional inflating factor for the 
specific Florida experience and allows hospitals 
a greater margin of cost increase in the initial 
years under the Act. Its intent is to provide a 
transitional cushion while market place incen- 
tives and competitive forces emerge. 

4FLA. STAT. §395.509(2)(b), Ch. 84-35, pro- 
vides that if a hospital’s gross budget does not 
exceed MARI, but is subject to further board 
review because it fails the first screen, the board 
may not reduce the hospital’s budget for gross 
revenue per adjusted admission below the greater 
of: (a) the market basket index, plus 2 percent, or 
(b) the median absolute dollar value increases in 
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gross revenues per adjusted admission for that 
hospital’s group. 

5 Technical terms of art used in the Act, such 
as gross revenue per adjusted admission are 
defined in FLa, STAT. §395.502, Ch. 84-35, and 
further explained in the board’s Annual Report 
and the State of Florida Uniform Reporting 
System Manual, June 9, i980, (revised 5/84), 
which is incorporated. by reference in the 
Hospital Cost Containment Board rules. Ch. 
4D-1.18(1), F.A.C. (See footnote 22 infra). 

6 See Agenda of Hospital Cost Containment 
Board Meeting, December 1, 2, 1983, pp. 31-92. 

7See State of Florida Uniform Reporting 
System Manual, June 9, 1980, (revised 5/84), 
Ch. V, §B, p. V-B-S. 

8 See Hospital Cost Containment Board 1983- 
84 Annual Report, p. 24. 

9 See Hospital Cost Containment Board 1983- 
84 Annual Report, p. 30. 

'0The Act directs the Department of Adminis- 
trative Hearings to assign two full-time hearing 
officers in this area to facilitate expedited review. 

'| See Fla. Laws, Ch. 84-35, §2(2), §3, codified 
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at 


st 


Across 


1. Flat piece of concrete 
5. Coercion against another’s will 

11. Sandy color 

12. Free from disease producing bacteria 

14. Hlegitimate money making operation 

15. Secondary evidence testi y 

16. Former U.S. Supreme Court justice 

17. Swiss river 

18. Airport symbol for Tucson, AZ 

19. U.S. Supreme Court case in which national 
security considerations were cited in uphold- 
ing the revocation of a passport: Haig v. 

1981 

20. Lawbreakers 

22. Portuguese navigator 

23. Triangular shaped detail in a fingerprint 

25. Indian tribe 

26. The proper word: mot 

27. Extended school year (abbr) 

28. The place where a court sits 

30. Substantial facts on which a case is based 

31. Willful contempt of a court order 

33. Written account of court proceedings 

36. Songbird 

37. Internal Security Plan (abbr) 

40. Pass a bill into law 

41. Procurement program number (military 
abbr) 

42. Coffee 

44. Canadian province (abbr) 

45. Wading bird 

47. Jail or prison 

48. Intercollegiate Broadcasting System (abbr) 

49. Spume 

50. Acquiescence 

52. 13th amendment prohibition 

54. Florida Supreme Court member 

55. Insect of the order Isoptera 

56. A robbery 

57. Substance applied to an unfinished surface 
to prepare it for paint 

58. Formal change or revision 


See page 76 for answers. 


1. Surreptitious 
2. Similar to 


3. Person vested with authority to act for 


another 
4. A wager 
5. Loss suffered to one’s person or property 
6. Those hooked on drugs 
7. Counsel 
8. Economic Performance Indicator (abbr) 
9. A politician 

10. To place in a specific position 

11. Scarcely 

13. Neglect 

14. Shows violence or force 

16. 1973 U.S. Supreme Court case which denied states 
the power to make abortion a criminal act: 
Roe v. 

17. For life or until bad behavior: Advitam 
(2 words) 

21. 1973 U.S. Supreme Court case which upheld 
a state’s right to issue revenue bonds, some 
of which benefited church-related colleges: 

v. McNair 

22. Emergency doctrine: 

24. Terminate 

26. Mechanical lifting devices 

29. Also 

30. Deface 

31. Hammer in a firearm 

32. Federal law prohibiting interstate transportation 
of women for immoral purposes: 

Act 

33. Oppose 

34. Gives sufficient power to do something 

35. To render void 

37. State of mind in the performance of an act 

38. Papers used in making marijuana cigarettes 

39. Essential component 

41. Recent public school issue before the U.S. 
Supreme Court 

43. Lend countenance to 

45. Cut (Spanish) 

46. The same reason, the same law: 
ratio, 
blanks) 

49. Faithful (Spanish) 

51. Heroin 

53. Valid Memory Address (abbr) 

54. American Heart Association (abbr) 


to act 


est 
est lex (same word on both 
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in FLA. Stat. §110.123(5), and §16, codified in 
FLA. STAT. §395.503(5)(d). 


!2 See FLA. STAT., §154.35, Ch. 84-35, §7. 


13HMO’s, regulated under Ch. 641, FLa. 
STAT., are organizations which contract for 
prepaid medical and physician services for their 
subscribers. PPO’s are arrangements between 
existing groups and hospitals or other providers 
to procure and furnish health care services for 
collectives of employees or other individuals. In 
1983, the legislature codified its encouragement 
of PPO arrangements between providers and 
health insurers in Fla. Laws, Ch. 83-342, pre- 
sently codified in numerous statutory sections. 


'4Consideration is limited to the Florida 
Health Care Access Act and does not include 
antitrust analysis of other Florida Statutes con- 
cerning similar arrangements. (See footnote 13 
supra.) 


'SThis is not to say that lawyers should not 
also familiarize themselves with other applicable 
antitrust statutes. The principles applied to §1 of 
the Sherman Act are also applicable to other 
relevant statutes, which are: § 2 of the Sherman 
Act, 15 U.S.C. §2 (1982) which disallows mono- 
polizations or attempts or conspiracies to mono- 
polize; the Clayton Act, 15 U.S.C. §14, §18 
(1982) which disallows exclusive dealing arrange- 
ments and “mergers that substantially lessen 
competition; and the Federal Trade Commis- 
sion Act, 15 U.S.C. §45 (1982), which disallows 
unfair methods of competition and unfair or 
deceptive acts or practices. The Florida antitrust 
statute, on its face would also cover those 
anticompetitive health care activities within 
Florida not involving interstate commerce. How- 
ever, as a matter of law, the antitrust principles 
by federal doctrine prevail in interpreting this 
statute. And, in any event, serious consideration 
of Florida’s antitrust law need not be given since 
the legislature has specifically stated that 
Florida’s antitrust law will not apply to activities 
undertaken with regard to the Health Care 
Access Act. See FLA. STAT. §542.20. 


'6See Northern Pacific Railway v. U.S., 356 
U.S. 1 (1958) 


'7 See Chicago Board of Trade v. U.S., 246 
U.S. 231 (1918). 


'8*PPO Developments in Florida,” unpub- 
lished paper on file with Kibler & ,Renard, 
Tallahassee 8-26-84. 


19 See California Retail Liquor Dealers Ass’n 
v. Midcal Aluminum, Inc., 445 U.S. 97 (1980); 
City of Lafayette v. Louisiana Power & Light 
Co., 435 U.S. 389 (1978); and Cantor vy. Detroit 
Edison Co., 428 U.S. 579 (1976). 


20S. Rosdeitcher, Contemporary Issues in 
Health Care: Cost Containment and Competi- 
tion, 28 A.B.A. FoRuM, SECTION OF TORT AND 
INSURANCE PRACTICE, 690, 694 (Winter 1982). 

21 Arizona v. Maricopa County Medical Soci- 
ety, 457 U.S. 332 at 342 (1982). 


22Since the Act’s passage, the board has 
adopted or proposed numerous amendments to 
the Florida Uniform Reporting Systems Manual 
and HCCB regulations found in Ch. 4D, F. A. C. 
Reference to ongoing rule changes in such areas 
as grouping methodology, indigent care and 
change of ownership is essential, since new 
regulations will have a vital impact on the 
board’s application and interpretation of the 
Act’s directives. 


3 
Legal Crossword Puzzle : : 
isa 
Se 
° 


Why you should be 


Attorneys’ Titie Insurance Fund 


Because The 
Fund is the only 
title insurerin 
Florida dedicated 
to preserving the 
future of real 
estate lawyers. 

Because it's 
the twelfth largest 
title insurer in 
the nation and is 
owned by its 
member attorneys. 
Think about it and 
compare. 


Lawyer-Owned 
Title Facilities In 


38 Counties 

Attorneys’ Title Services, 
Inc. is the title information 
arm of The Fund. We 
have title plants servicing 
38 counties througnout 
the state and we're 
adding more all the time. 

Lawyer-Owned, the 
plants supply you with 
abstracts, title certificates 
and computerized title 
information. 


Instant Title 

Information — 

With Florida's 

Largest Titie 
uter 

Shouldn't Florida's 
largest title computer be 
working for you? 

The Fund offers the 
most complete 
computerized title 
information network in 
the state of Florida. 

With ATIDS installed in 
your office, you get 
immediate access to 
property and name files 
in 17 Florida counties. And 
we're growing. 


Compare The 
Support 

The Fund has an expert 
Staff of real property 
attorneys offering over 120 
years experience in real 
estate law. 

Rely on them when 
you issue a Fund policy. 


Compare The 
Benefits 


The Titie Notes. — 

They are the definitive 
publication on Florida 
title underwriting — 
continually revised. We 
provide them for you, 
without charge. 


The Fund Concept. 

We send you a 
monthly digest of 
decisions, legislation, 
rulings, regulations and 
trends — annually 
indexed for easy 
reference, without 
charge. 


Pius, The Education. 
We believe in it. That’s 
why we offer the most 
complete program of real 
estate law office 
education in Florida: 
@ The Basics 
@ Real Pro 
® Closing Courses | & Il 
@ Title Examination 
Workshop 


®@ Mortgage Closing 
Instruction Course 


When you really think 
about it, is there 
anything to think about? 


Join Today. 
We're on your side. 


1-800-432-9594 


Florida’s | 
Bar-Related® 
Title Insurer 


THE FLORIDA BAR JOURNAL/JANUARY 1985 17 


aif 
The 
3 
‘ 


program in 


free: for, couples to the, latiasece F frida (3330 


Sponsored by 
The Florida State University College of Law and 
the Center for Professional Development and Public Service 


tion Convention in ida State 
——!}_ to joinase ded by centuries 
Oxford. Surrounded b 
| — on m in xX and round ; 
Fag gram it ntations and round 
rticipate in tory with some of the 
| _ table discussions ¢ land and the United States, in ee 
M. Bernard Aidinoff, ouse of Represen av 
s, The Florida State University Col ord 
Joseph Jacobs, The Fle m College, Ox oe, Oxford 
© Josep ackney, Fellow of Wadham Co se College, Oxford | 
ARIE. 
Ss 
SMA A 
= 
pe 
1851 


Federal and Florida Rico— 
Treble Damages for 


Common Law Fraud? 


by Philip Michael Cullen III 


he purpose of this article is to 

examine the rights and reme- 

dies afforded a private plaintiff 
under the Racketeer Influenced and Cor- 
rupt Organizations Act (RICO) presently 
codified at 18 U.S.C. 1961 et seq. and its 
state counterpart, the “Florida Rico Act,” 
F.S.A. 895.01 et seg. (Supp. 1983). Both 
laws are fundamentally criminal statutes 
conceived as broad-based assaults on the 
problem of underworld infiltration of legiti- 
mate business.' 

Neither RICO Act would be of much 
general interest if the only potential private 
plaintiffs were those courageous enough or 
foolhardy enough to sue the local Mafia. 
Congressional concern that a narrowly 
drawn statute would be ineffective to 
achieve its stated ends, coupled with the 
determination to leave no “loopholes 
through which the minions of organized 
crime might crawl to freedom,” however, 
led to the passage of a law so broad as to 
encompass a wide variety of conduct having 
no connection whatever with “organized 
crime” as that term is conventionally under- 
stood. The federal RICO Act, for example, 
has been applied to the manner in which a 
national bank calculated ¢:nd collected 
interest. (Morosani v. First ] 
of Atlanta, 703 F.2d 1220(1 

In enacting the Florida RICO Act, the 
legislature substantially expanded on the 


federal model.’ For example, the state law 
covers, inter alia, the issuance of two 
worthless checks. F.S.A. 895.02(1)(a) 19. 
In Moorehead v. State, 383 So.2d 629 (Fla. 
1980), the state Supreme Court has upheld 
the application of the Florida RICO Act in 
a criminal case involving a series of five 
automobile thefts. 


What makes the federal and Florida . 


RICO Acts particularly noteworthy, in 
addition to the scope of their coverage, is 
that, over and above criminal sanctions, 
both provide a treble damage remedy in 
favor of private plaintiffs injured by reason 
of violations of the substantive provisions 
of the respective laws. (18 U.S.C. 1964(c); 
F.S.A. 895.05(7)) The Florida statute con- 
tains provisions for extensive equitable 
relief as well. (F.S.A. 895.05(1) & (6)) 

In the discussion that follows, the federal 
statute and relevant case law will be dis- 
cussed first followed by an analysis of the 
Florida law in light of the federal experi- 
ence. The article concludes with a treatment 
of potential applications. 


The Federal Law 

The federal RICO Act is an involved 
statute constructed, as the Seventh Circuit 
suggested, “on the model of a treasure 
hunt.” Any attempt at understanding not 
only the federal law but also the Florida 
Act as well must, therefore, begin with an 
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analysis of what the Eighth Circuit 
described as the “complex syntax”> which 
is common to both statutes. 

The central provisions of the federal law 
violation of which are the basis for both 
criminal prosecution and civil suit are 
contained in 18 U.S.C. 1962 which make it 
unlawful for any person: 

(1) to invest income derived from a pattern of 
racketeering activity in any enterprise that is 
engaged in interstate commerce, §1962(a); (2) to 
acquire or maintain control of such an enterprise 
through a pattern of racketeering activity, 
§1962(b); (3) to participate in the conduct of 
such enterprise’s affairs through a pattern of 
racketeering activity, §1962(c); or (4) toconspire 
to do any of the above, §1962(d).° 

A “person” is defined as “any individual 
or entity capable of holding a legal or 
beneficial interest in property.” (18 U.S.C. 
1961(3)) “Enterprise” includes the common 
forms of business organization as well as 
associations in fact. (18 U.S.C. 1961(4)) A 
“pattern of racketeering” is defined as the 
commission of two or more acts of racke- 
teering within 10 years. (18 U.S.C. 1961(5)) 
“Racketeering activity,” in turn, is defined 
as violations of enumerated criminal 
statutes (18 U.S.C. 1961(1)) including mail 
fraud (18 U.S.C. 1341) and wire fraud (18 
U.S.C. 1341). Where violations of either of 
the last mentioned laws are alleged as 
predicate acts, virtually any bad faith 
breach of contract or an example of so- 
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called “garden variety” fraud in which the 
telephone or the mails are utilized on two 
or more occasions constitutes a “pattern of 
racketeering activity” which has been held 
sufficient to permit: “any person injured in 
his business or property reason or a viola- 
tion of 1962 .. . to sue therefor ... and... 
recover threefold . . . damages . . .” in 
federal court.’ 


The impact of the federal RICO Act, and 
probably that of the state law as well, can 
be seen most clearly in cases such as 
Morosani in which a bank mailed interest 
statements to the plaintiff which, according 
to the latter, fraudulently overstated the 
charges. The Eleventh Circuit reversed the 
district court’s dismissal of the complaint 
holding that, if proven, the bank’s conduct 
violated the federal law. More significant 
still is that the bank’s actions were an 
example of what was a common industry 
practice involving the manner in which the 
“prime rate” was calculated.* That being 
the case, virtually any commercial or con- 
sumer loan transaction in which interest is 
calculated on the basis of the “prime rate” 
exposes the lender to the possibility of a 
treble damage RICO action. 


In addition to treble damages, the federal 
RICO Act also confers jurisdiction on the 
district courts to award a broad spectrum 
of equitable relief in actions brought by the 
United States."° The argument that the 


statutory language should be construed to 
recognize an implied private right of action 
permitting relief analogous to that avail- 
able to the government'! has not met witha 
favorable reception in the courts.!* 

The private civil remedies provisions of 
the federal RICO Act attracted little atten- 
tion for over a decade after the passage of 
the statute.'? Since the early 1980's, how- 
ever, “a veritable wave of . . . cases” has 
innundated the federal courts.'* The 
judicial reaction was anything but enthu- 
siastic.'5 Motivated both by concerns of 
federalism and the crowded state of the 
docket,'* the district courts imposed a vari- 
ety of restrictions on private RICO claims. 
Four of the more prominent involved 
issues such as: 

(1) whether RICO requires some nexus 


- between the challenged activity and organized 


crime, [ Waterman S.S. Corp. v. Avondale Ship- 
yards Corp., 527 F. Supp. 256, 260 (E.D.La. 
1981)}; (2) whether the injury complained of 
must result from “enterprise” involvement in the 
racketeering, rather than directly from the activ- 
ity itself, [Landmark Sav. & Loan v. Loeb 
Rhoades, 527 F. Supp. 206, 206-09 (E.D. Mich. 
1981)}; (3) whether plaintiffs must allege a 
“competitive”... injury [North Barrington Dev. 
Inc. v. Fanslow, 547 F. Supp. 207 (N.D. Ill. E.D. 
1980)}; and whether there must be criminal 
convictions for the predicate acts underlying a 
civil RICO suit.” 

Such differences of opinion produced 
what the Seventh Circuit described as a 


state of: “[E]xtraordinary conceptual dis- 
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array and schism . . . as to the proper 
elements of a RICO pleading.”'* 

Where jurisdiction is asserted solely 
under 28 U.S.C. 1331 (federal question), 
failure to allege those “proper elements” 
may result in dismissal of the action. 

The same state of affairs has persisted at 
the federal appellate level. The Seventh 
Circuit in Schacht v. Brown, 711 F.2d 1343 
(7th Cir.), cert. denied 104 S.Ct. 508 (1983), 
and Sutlift v. Donovan Cos. Inc., 727 F.2d 
648 (7th Cir. 1984), and the Eighth Circuit 
in Bennett v. Berg, 685 F.2d 1053 (8th Cir. 
1982), aff'd in part on rehearing en banc 
710 F.2d 1361 (1983), cert. denied, sub 
nom. Presidential Ins. v. Bennett, 104 S.Ct. 
527 (1983), concluded none of the forego- 
ing restrictions was warranted by either the 
language or the legislative history of the 
federal RICO Act. Both courts essentially 
concluded that, in enacting the statute, 
Congress was willing to accept some 
federalizing of the law of common law 
fraud as a necessary part of any law broad 
enough to deal adequately with the 
economic aspects of organized crime.'? The 
federal law, it would seem, means exactly 
what it says. 

The Second Circuit, on the other hand, 
adopted a far more restricted approach. In 
Sedima v. Imrex Co. Inc., Case No: 83- 
7965 (2d Cir. 7/25/84) and Bankers Trust 
Co. v. Rhoades, Case No: 83-7636 (2d Cir. 
7/26/84) the court held that a plaintiff 
must establish a “racketeering injury"— 
that is damage separate and apart from 
that caused by the underlying predicate 
acts—as part of a cause of action. In 
addition, the same court required a 
criminal conviction for the predicate crime 
as a condition precedent to maintaining a 
private RICO action.” Both decisions 
produced vigorous dissents. 

The decision in Morosani would seem to 
align this circuit more closely with the 
positions taken by the Seventh and Eighth 
Circuits than that of the Second. The 
Eleventh Circuit’s opinion made no men- 
tion of any of the limitations catalogued in 
Sedima. Since the defendant was a national 
bank, the decision belies the necessity of 
establishing an organized crime nexus as 
an element of a cause of action. That 
notwithstanding, in Divco Const. Corp. v. 
Merrill, Lynch, 575 F. Supp. 712(S.D. Fla. 
1983), the district court, narrowly con- 
struing Morosani, dismissed a civil RICO 
action because the plaintiffs were “unable 
to muster an allegation of the involvement 
of organized crime.”?! 

The fact that the Seventh and Eighth 
Circuits disapproved of the requirements 
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discussed above did not restrain either 
court from imposing its own limitations on 
private civil RICO suits. Reyling on Rules 
9(h) (requiring specificity in pleading fraud) 
and 9(e) (motion for more definite state- 
ment), Fed.R.Civ.P., both circuit courts 
imposed specificity requirements for RICO 
pleadings far more stringent than “notice 
pleading.” The district courts have applied 
that rationale to require, at a minimum, 
notice of the particular provisions of section 
1962 allegedly violated and of the predicate 
acts being relied upon,” plus a factual 
recitation similar to “a bill of particulars.” 
Simply paraphrasing the statute will not 
suffice in federal court.24 Beyond that, 
decisions in cases brought under more than 
one part of §1962 generally amount to little 
more than alternative characterizations of 
the same conduct,5 and thus offer com- 
paratively little in the way of assistance in 
clarifying the law. The same criticism has 
been leveled at the examples utilized by the 
Second Circuit to illustrate what that court 
felt would establish a “racketeering 
injury.”76 

What needs to be kept in mind in any 
federal RICO suit is the tremendous varia- 
tion in the law that exists not only among 
the federal circuits but among district courts 
in the same circuit. This state of affairs is 
unlikely to improve substantially absent 
congressional action or guidance from the 
U.S. Supreme Court which will seemingly 
have to choose between a strict construction 
of the statutory language,’ and increasing 
the caseload of an already over burdened 
federal judiciary. 


Florida RICO 

As mentioned at the outset, the federal 
and Florida RICO Acts share the same 
legislative purpose and the same “complex 
syntax.” To assume, however, that one law 
is simply a carbon copy of the other is to 
ignore those unique features of the state 
law which may have the greatest practical 
significance for civil litigation. 

The basic provisions of the Florida RICO 
Act are contained in F.S.A. 895.03 and 
make it unlawful: 

(1) [FJor any person who has with criminal 
intent received any proceeds derived, ... froma 
pattern of racketeering activity . . . to use or 
invest . . . any part of such proceeds. . . in the 
acquisition of any title to, or any right, interest, 
or equity in, real property or in the establishment 
or operation of any enterprise. 

(2) [FJor any person, through a pattern of 
racketeering activity . . . to acquire or maintain, . 
. . any interest in or control of any enterprise or 
real property. 

(3) [FJor any person employed by, or associated 
with, any enterprise to conduct or participate... 


in such enterprise through a pattern of racke- 
teering. ... 

Section 895.03(1) contains a “criminal 
intent” requirement absent both from the 
remaining subsections of the Florida law 
but the analogous provisions of the federal 
law as well.2* Most significant, and also 
unlike the federal law, Subsections (1) & (2) 
of the state statute reach the acquisition of 
any title to, or interest in, real property in 
addition to activities carried on in conjunc- 
tion with an enterprise. 

The Florida RICO Act’s definitions are 
similar to those contained in the federal 


In upholding the 
Florida RICO Act 
against constitutional 
challenges in criminal. 
cases, the Florida courts 
have defined every element 
of a civil cause of action 


law. The definition of “enterprise” is 
enlarged specifically to include “govern- 
mental entities” (F.S.A. 895.02(3) ) in addi- 
tion to the forms of organization defined 
under the federal law (18 U.S.C. 1961(4)) 
The Florida law also specifically includes 
both “licit and illicit” enterprises within the 
definition in response to problems that had 
arisen under the federal statute with respect 
to whether a.totally criminal enterprise 
could be the target of a proceeding under 
the RICO Act.*? A “pattern of racketeering 
activity” is defined as the commission of 
two or more acts of racketeering within five 
yer 3{F.S.A. 895.02(4)) Again in response 
to problems that had arisen in construing 
the analogous provisions of the federal 
RICO Act, the legislature required the acts 
to be related to the extent they are not 
isolated events.” “Racketeering activity” 
under the state law includes, inter alia, 
violations of F.S. Ch. 812 (theft and related 
offenses), Ch. 817 (fraud) and Ch. 832 
(worthless checks) in addition to any 
conduct defined as racketeering activity 
under the federal law. (F.S.A. 895.02(4)) 
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Like its federal counterpart, a violation 
of the Florida RICO Act exposes the 
offender to a treble damage suit. In addi- 
tion, F.S.A. 895.05(6) authorizes any 
“aggrieved person to institute proceedings 
under [F.S.A. 895.05] subsection (1).” The 
latter subsection, in turn, allows for divesti- 
ture of ill-gotten gain, F.S.A. 895.05(1)(a); 
dissolution or reorganization of “enter- 
prises” with which the defendant was asso- 
ciated, F.S.A. 895.05(1)(c); suspension of 
licenses, permits or approvals, F.S.A. 
895.05(1)(d); and forfeiture of corporate 
charters, F.S.A. 895(1)(e). In addition, 
F.S.A. 895.05(6) allows for injunctive relief 
without the requirement of demonstrating 
irreparable injury. 

Were Morosani an action under the state 
RICO Act, and the bank a Florida institu- 
tion, the defendant would have faced loss 
of its certificate of authority to do business 
and dissolution in addition to damages. 

To date, there are only a handful of 
reported decisions construing the Florida 
RICO Act. The majority of those are 
criminal cases. The importance of such 
rulings for civil litigation arises from the 
fact that the RICO Act utilizes the identical 
language to define both the criminal offense 
and the civil cause of action. Thus, in the 
process of upholding the Florida RICO 
Act against a variety of constitutional 
challenges in criminal cases, the Florida 
courts have also authoritatively defined 
virtually every element of a civil cause of 
action. Perhaps equally important, the 
state courts relied extensively on federal 
decisions in doing so. 

In Dorsey v. State, 402 So.2d 1178 (Fla. 
1981), for example, the Florida Supreme 
Court, extensively citing federal pre- 
cedent, rejected the argument that the 
state RICO Act was unconstitutional as 
applied because of the absence of an 
organized crime nexus. The statement of 
legislative purpose of combating under- 
world activity contained in the statute’s 
uncodified preamble, the court concluded, 
could not be utilized to “read into” the law 
requirements not contained in the “unambig- 
uous” language of the Florida RICO Act 
itself. In Moorehead, the same court upheld 
defining criminal conduct in terms of a 
“pattern of racketeering activity” against a 
challenge that such language was unconsti 
tutionally vague. The court found the legis- 
lature had “expressly” incorporated the 
interpretative federal case law into the 
Florida RICO Act.*! 

In Roush v. State, 413 So.2d 15 (Fla. 
1982), the Supreme Court, again relying on 
decisions interpreting the federal RICO 
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Act, upheld the civil remedies provisions of 
the “Florida Anti-Fencing Act,” F.S.A. 
812.035 (1977) which were copied from 
those of the Florida RICO Act. Presumably 
the same result would apply in a private 
action under the latter statute. 

The rationale of such decisions as these, 
both in specific thrust and overall applica- 
tion represents a literal interpretation of 
the state law similar to the approach the 
Seventh and Eighth Circuits have taken in 
construing the federal RICO Act.** Like 
Congress, the legislature meant exactly 
what it said. 

Applying that analysis to the civil provi- 
sions of the Florida RICO Act suggests 
that the state courts will ultimately approve 
a private right of action predicted on 
violations of substantial portions of the 
criminal code providing both treble 
damages, and, in addition, the equitable 
remedies necessary to collect any judgment. 
While the court did not reach the issue, the 
opinion in Keidaish v. Smith, 400 So.2d 90 
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(Fla. 2d DCA 1981), a RICO forfeiture 
case, is indicative of the scope that relief 
may ultimately obtain. 


Applications 

The federal RICO act has been applied 
in the following situations, and these appli- 
cations suggest permissible applications of 
the state law: securities fraud, Harper v. 
New Japan Securities, Inc., 545 F. Supp. 
1002 (C.D. Cal. 1982); corporate takeover 
litigation, Dan River, supra; misappropria- 
tion of the assets of an insolvent insuror, 
Schact, supra; mismanagement and fraud 
in connection with the operation of a 
retirement village and sale of life care 
contracts, Bennett, supra; government pro- 
curement fraud, Alcorn County v. U.S. 
Interstate Supplies, Inc., 731 F.2d 1160 
(Sth Cir. 1984); wrongful discharge litiga- 
tion, Cailan v. State Chemical Mfg. Co., 
—— F. Supp. —__ (E.D. Pa. 1984) (case 
#83-43170): as well as fraud in general, 
Kaushal, supra. 

Because of the similarity of the state law, 
the main benefit of the federal RICO Act is 
that it permits filing in federal court, where 
the situation otherwise warrants, of what 
may be little more than an action for 
common law fraud. 

The unique provisions of the Florida 
RICO Act may be extremely useful where 
the present remedy, if any, is some type 
of creditor’s action (F.S.A. 726.01). An 
example is the situation in which indi- 
viduals induce others to supply goods, 
services, or credit to a thinly capitalized 
corporation through misrepresentations of 
solvency or false promises of payment 
made while milking the business dry and 
leaving the creditors unpaid and probably 
holding numerous dishonored checks. 
This is an annual occurrence in certain 
seasonal businesses. 

The problem is compounded when what 
is seemingly one business is in fact operated 
through numerous corporate or other 
entities. In a restaurant business, for 
example, the food service operations may - 
be conducted by a corporation separate 
from that operating the lounge business, 
both of which are different from the holder 
of the liquor license and all of which are 
different from the holder of the lease. 

Previously, an individual who dealt with 
an organization set up or operated in the 
fashion described above faced virtually 
insurmountable problems in simply finding 
a solvent defendant. Collecting a judgment 
was practically hopeless. 

The Florida RICO Act is a substantial 
improvement over existing creditor’s reme- 
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dies in situations such as the above because, 
under the Florida RICO Act all “persons” 
constituting even an “association in fact” 
are potential defendants including, in the 
example, all of the corporations as well as 
the principals whether their participation 
was “direct or indirect.” Both obtaining 
goods, services or credit with little or no 
intention of payment and issuing two 
worthless checks establish the “pattern of 
racketeering activity.” In a proceeding 
under the Florida RICO Act, even if the 
manner in which the funds were removed 
from the enterprise were not technically 
fraudulent within the meaning of creditor’s 
rights laws, investing and proceeds derived 
from a pattern of racketeering activity in 
realty is, in and of itself, a violation of the 
law. The corporate officer who utilized 
money thus derived to invest in real property 
could be faced with a complaint seeking 
that he be “divested” of that interest to 
satisfy a treble damage money judgment. 
(F.S.A. 895.05(1)(a)) “Licenses, permits, 
and approvals” regardless of how held 
would be in jeopardy if utilized in an 
enterprise. (F.S.A. 895.05(1)(d)) A private 
RICO plaintiff should thus be able to 
marshal the defendant’s assets to satisfy its 
claim—trebled—plus costs and attorneys’ 
fees unhindered by some of the more 
frustrating technical requirements of 
creditor’s actions. 

In passing the Florida RICO Act, the 
legislature has substantially refined and 
streamlined the creditor’s suit in those 
cases where the underlying liability arises 
from what is a violation of the criminal law. 

While a detailed treatment of the subject 
is beyond the scope of this article, the 
Florida RICO Act specifically includes 
“governmental entities within the definition 
of ‘enterprise.”” It is conceptually possible 
that RICO claims may ultimately find their 
way into private civil rights and other 
actions against the government.*5 


Conclusion 

In conclusion, the federal and in partic- 
ular, the Florida RICO Acts make available 
to private plaintiffs unique approaches for 
dealing with some of the most vexing 
problems encountered in civil suits. Viola- 
tions of either law may be predicated on 
even “garden variety” frauds. RICO actions 
in either forum are, therefore, likely to be 
utilized with increasing frequency. Given 
the state of the federal law and the few 
reported Florida decisions, RICO actions 
will continue to be involved and expensive. 
Such proceedings would be warranted only 
where there are at stake substantial interests 


< 
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that cannot be adequately advanced 
through less drastic means. BJ 
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Toxic Substances 
the Workplace 


Florida’s new workers’ right to know law designed to inform and protect workers from toxic 
substances in the workplace is an improvement over earlier generation statutes adopted by other 
states but significant problems remain. Many employers who heretofore never considered themselves 
users of toxic or hazardous substances will be surprised to discover that they are regulated under this 
law. Employers who use any chemical substances or mixtures not sold as consumer products should 


carefully monitor the Florida Substance List in order to assure that they are in compliance with this 
act. 


n the last few weeks of the regular 

session of 1984 the legislature 

enacted a law designed to inform 
and protect employees from hazardous 
chemicals in the workplace. Florida thus 
joins the ranks of at least 15 other states 
which have enacted similar legislation since 
1980.! 

Florida’s statute may be fairly charac- 
terized as the latest generation statute in a 
rapidly developing effort to devise legis- 
lative approaches to improving the safety 
of employees who are exposed to toxic or 
hazardous substances in the course of their 
employment. The general approach of 


by Robert G. Gough 


these statutes has been to require that 
employees (1) be informed of the existence 
of chemical hazards in the workplace; (2) 
be provided with information and training 
regarding safe working procedures for 
toxic and hazardous substances; and (3) be 
given procedural remedies to force such 
disclosure when employers fail to coop- 
erate. The statutes often include contro- 
versial provisions under which employees 
may, without loss of wages or other 
penalty, refuse to work with substances for 
which no health and safety data is made 
available, 

This article will look at the major duties 


of employers and rights of employees under 
the Florida law and will discuss the advan- 
tages and disadvantages of the Florida 
approach. 


Scope of Employers Regulated 

The Florida law regulates any person, 
firm, corporation, partnership, associa- 
tion, or other entity engaged in a business 
or providing a service that employs more 
than two employees and manufactures, 
imports, distributes, uses, or stores sub- 
stances or mixtures of substances on the 
Florida Substance List. F.S. §§442.102(8), 
442.106; Ch. 84-223, §§2(8), 6. Certain 
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exceptions are made, notably for 
employers of domestic employees and for 
small farmers. F.S. §442.102(8); Ch. 84- 
223, §2(8). 

It is important to note that the Florida 
law does not merely duplicate the federal 
OSHA rule, rather it places additional 
burdens on a wider scope of employers.” 
Moreover, since it incorporates many of 
the duties in the OSHA rule} and takes 
effect at a much earlier date, the Florida 
law has the effect of accelerating the com- 
pliance deadline of many of the OSHA 
duties from May 25, 1986, to January 1, 
1985, the effective date of the Florida act.* 

Many employers who have not hereto- 
fore considered their activities to involve 
toxic or hazardous substances may be 
surprised to learn that they will probably 
be regulated under this law. For example, 
employers that use such common sub- 
stances as lubricating oils or greases, 
hydraulic oils, degreasing solvents, alco- 
hols, acetone, turpentine, or even nickel, 
silver or lead metal will probably be regu- 
lated under this law.5 Since the scope of 
regulated substances will be very broad and 
not limited to common concepts of toxic or 
hazardous substances, it is important that 
all employers who use any chemical sub- 
stances be aware of the possibility that their 
activities may be regulated under the law. 


Duties of Employers 

Employers who use or store toxic sub- 
stances in the workplace must: 

© provide employees with annual educa- 
tion or training programs concerning safe 
handling practices, health effects of expo- 
sure, emergency treatment, clean-up proce- 
dures for spills or leaks, and first aid 
treatment. F.S. §442.115; Ch. 84-223 §7; 

© make diligent efforts (meaning prompt 
inquiry) to obtain material safety data 
sheets (MSDS) from the manufacturer, 
importer, or distributor for each toxic 
substance used or stored in the workplace. 
F.S. §442.107(1); Ch. 84-223, §6(6); 

®report to the Secretary of Labor and 
Employment Security (hereinafter the 
Secretary) if unable to obtain a MSDS. 
F.S. §442.107(2); Ch. 84-223, §6(7); 

®post a notice informing employees of 
their rights under this law. F.S. §442.108(1); 
Ch. 84-223, §6(9); 

maintain a file of MSDSs which is 
available in the workplace and accessible 
within five working days to employees or 
their designated representatives upon 
written request: F.S. §442.109(1); Ch. 84- 
223, §6(11); 

®@advise employees that further informa- 


tion on health safety effects may be avail- 
able from the Secretary. F.S. §442.109(3); 
Ch. 84-223, §6(13); 

®immediately disclose to a treating physi- 
cian or nurse specific chemical identity of a 
toxic substance, even if such identity is a 
trade secret, provided that the treating 
physician or nurse determines that a 


medical emergency exists and that the - 


specific chemical identity is necessary for 
treatment, regardless of the existence of a 
written statement of need or any confiden- 


The Journal features this month’s 
Environmental and Land Use Law 
Section column because of its gen- 
eral interest to Bar members. 


tiality agreement. F.S. §442.111(2); Ch. 84- 
223, §9(2); 

® provide to the local fire chief or adminis- 
trator a list of toxic substances, including 
chemical identity unless a trade secret, 
broken down by work areas where toxic 
substances are regularly present. F.S. 
§442.118(1); Ch. 84-223, §10(1); and 

maintain records of MSDSs for 30 
years from the date of last use. F.S. 
§442.121; Ch. 84-223, §11. 

Employers who import or distribute 
toxic substances must in addition to the 
duties of users and storers: 

® prepare MSDSs based on existing data 
(no testing required®) and provide MSDSs 
to direct purchasers and, upon request, 
also provide MSDSs to the Secretary. F.S. 
§442.106(1)(a); Ch. 84-223, §6(1); and 

®revise MSDSs within three months, or 
sooner if appropriate, of the date of acquisi- 
tion of any new information which would 
affect the contents of an MSDS. FS. 
§442.106(1)(b); Ch. 84-223, §6(4). 

In addition to the duties imposed upon 
importers, distributors, users, and storers, 
a manufacturer of toxic substances must 
notify the Secretary of any valid evidence 
which would indicate that the previously 
determined concentration level at which a 
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mixture containing a toxic substance 
becomes regulated should be lowered 
because there is valid and substantial 
evidence that the substance is extraordi- 
narily toxic. F.S. §442.103(3); Ch. 84-223, 
§4(3). 


Penalties 

Violation of this statute carries a penalty 
of up to $1,000 per violation. F.S. §442.123; 
Ch. 84-223, §13. Although the statute is not 
clear on the point, presumably there can be 
a separate violation for each substance for 
which the employer has not complied. 
Since the statute and legislative history 
show no evidence to the contrary, it 
appears that the penalty is not ona per day 
or per employee basis. 


History of the Workers’ Right To Know 
Movement in Florida 

In Florida, the first right to know bill 
was introduced in 1982 and was soundly 
defeated. One year later, a revised bill was 
approved by three committees in both 
House and Senate, but it died with the end 
of the session. In 1984, labor and manage- 
ment agreed to compromise and, with the 
assistance of the staff of the House 
Commerce Committee, jointly drafted HB 
426 which ultimately became Ch.84-223, 
Laws of Fla.’ Since the legislation was 
drafted by joint effort of labor and manage- 
ment, the legislative history is sparse and 
sheds little light on the legislative intent. 
Construction of the statute must therefore 
be based largely on the four corners of the 
statute. 


Definition of Toxic Substances 

The definition of the scope of substances 
to be regulated as toxic has been the 
stumbling block of most prior right to 
know laws.® The problem has been that the 
prior laws usually incorporated by ref- 
erence a list of substances prepared by a 
different agency for an entirely different 
purpose.? The result has typically been that 
the regulation excluded many highly toxic 
or hazardous substances while including 
many obviously harmless substances or 
mixtures, !° 


The Toxic Substances Advisory 
Council and Florida Substance List 
Although adopting a listing approach, 
Florida wisely shunned the expediency of 
adopting a ready made list and chose 
instead to create a Toxic Substances 
Advisory Council to study and recommend 
to the Secretary substances for inclusion in 
the “Florida Substance List.” The council 


: 
(a> 


is composed of four technically qualified 
labor appointees, four technically qualified 
business appointees, and a neutral chair- 
man designated by the Secretary. F.S. 
§442.105; Ch. 84-223, §5. The significance 
of the Florida Substance List is that only 
listed substances are regulated under the 
statute. 


Preponderance of Substantial and 
Valid Scientific Evidence 

The Toxic Substances Advisory Council 
may not recommend a substance for the list 
and the Secretary may not add a substance 
to the list unless, according to the prepon- 
derance of the evidence, there is substantial 
and valid scientific evidence that exposure 
to the substance will result in an acute or 
chronic risk to human health or safety. F.S. 
§§442.103(5), 442. 105(2)(b); Ch. 84-223, §§ 
4(5), 5(3). In addition, before a substance is 
added or deleted, there must be an oppor- 
tunity for public comment and hearing 
pursuant to F.S. Ch. 120. Although the 
statute requires the Secretary rather than 
the council to hold the hearings, the highly 
technical nature of the issues bespeaks fora 
procedure whereby the council would hold 
informal hearings on the technical issues 
concerning any substance proposed to be 
listed. 

The requirement of a finding of a pre- 
ponderance of substantial and valid 
evidence that exposure to a substance will 
result in an acute or chronic risk to human 
health or safety should produce a much 
more rational list of regulated substances 
than achieved by many of the earlier 
statutes which merely adopted convenient 
lists developed for other purposes. The 
disadvantage of this approach is that it is 
time consuming if done properly, and it has 
the potential for becoming bogged down in 
complex and lengthy debates on whether 
the data being considered is “substantial 
and valid” scientific evidence and the 
appropriate weight to be assigned to it.!! 
Evidence concerning the toxicity of 
chemical substances is often embroiled in 
legitimate scientific debate about the 
validity of procedures or methodologies 
used in testing or epidemiology studies, 
and this is one of those areas where distin- 
guished expert witnesses can be found on 
both sides of the argument. 

Therefore, lengthy and technically com- 
plex proceedings will probably be the norm 
even where the parties are acting in good 
faith, and, of course, the potential for 
employing delaying tactics is significant. 
The success of the Florida law will depend 
to a great extent on the willingness of labor 


and the council to use restraint in pro- 
posing substances for inclusion in the 
Florida Substance List and of business to 
forego unnecessary debate and litigation 
about whether the evidence is substantial 
and valid scientific evidence. - 

At the time of this writing, the Toxic 
Substances Advisory Council had held 
three meetings toward the objective of 
making its first recommendation due on 
January 1, 1985.'2 Unfortunately, rather 
than making findings on a manageable 
number of substances for each recom- 
mendation, the council appears ready 
merely to recommend the adoption of all 
possible substances on each of the nine lists 
which the statute specifies as the exclusive 
sources of substances which may be regu- 
lated (see F.S. §442.103(2); Ch. 84-223, 
§4(2)). 

In effect, if the council proceeds with its 
apparent intent to recommend that all 
possible substances be placed on the 
Florida Substance List, the result will be 
the same as if the statute had merely 
adopted a listing approach. This would 
appear to negate an essential element of the 
compromise between labor and manage- 


ment which was incorporated in the statute, 
i.e.,that substances would be placed on the 
list only after a technically competent 
council found a preponderance of substan- 
tial and valid scientific evidence supporting 
such a decision. 

If all the possible substances are put on 
the list in the first round of considerations, 
then the council will have no remaining 
significant role to play, except to recom- 
mend deletions from the list. Indeed, 
council’s expected recommendation to put 
all substances on the list, if adopted by the 
Secretary, would stand the statute on its 
head by converting the function of the 
council and the Secretary into one of 
deleting substances from the list rather 
than adding substances to the list. 

It will be particularly unfortunate if the 


- council does not hold extensive hearings on 


the technical merits of its planned recom- 
mendations. If the technical issues will not 
be heard by the council, then the Secretary, 
a hearing officer from the Department of 
Administrative Hearings, or a court will 
have to hear and decide technical issues 
which the counci:, by statutory design, is 
much better equipped to decide. A better 
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approach would have been for the council 
to limit its first recommendation to a 
manageable number of substances and to 
hold a hearing on the technical issues 
before making its recommendation. This 
could have been done without jeopardizing 
the January 1, 1985, deadline if the first 
recommendation was limited to noncontro- 
versial substances. 


Mixtures, Byproducts, and Impurities 
It is important to realize that the scope of 
the regulation is broadened very signifi- 


cantly by the provision that mixtures con- 


taining one percent or more (two percent 
for impurities) of a substance on the 
Florida Substance List are also regulated. 
F.S. §442.103(3); Ch. 84-223, §4(3). This 
provision will cause many employers to 
come under the regulation who had not 
heretofore considered themselves users of 
toxic substances. For example, users of 
hydraulic oils, degreasing solvents, and 
paints may fall within the scope of regu- 
lated employers because such products 
contain substances which are likely to be 
placed on the Florida Substance List. The 
mixture provisions of earlier statutes often 
led to absurd results such as a one percent 
solution of alcohol and water being desig- 
nated hazardous. Florida’s law wisely alle- 
viates such problems by providing that 
information on the mixture rather than the 
components may be provided if adequate 
information exists to form a valid judgment 
of the toxic properties of the mixture and if 
MSDSs on each toxic component are 
made available. F.S. §442.106(3); Ch. 84- 
223, §6(3). 

Byproducts, on the other hand, seem to 
have escaped regulation no matter how 
toxic or whether they remain present in the 
final product. This conclusion follows from 
the definition of a mixture as “any combina- 
tion of two or more substances, if the 
combination is not, in whole or in part, the 
result of a chemical reaction.” F.S. 
§442.102(17); Ch. 84-223, §2(17) (emphasis 
added). That is, the product of a chemical 
reaction that yields two or more chemical 
substances is not a mixture by definition 
and is not regulated under the Florida law 
even if one of the substances is included on 
the Florida Substance List. It is doubtful 
that this result was intended. By com- 
parison, F.S. §442.103(4); Ch. 84-223, §4(4) 
provide only that intermediate impurities 
shall not be regulated if they are not present 
in the final mixture. Since impurities are 
regulated if present in the final mixture, it is 
logically inconsistent not to regulate toxic 
byproducts when present in the final 
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mixture. The statutory language is clear, 
however, and absent an amendment, by- 
products are not regulated because they are 
not part of a “mixture” within the meaning 
of the statute. 


Protection of Trade Secrets 

One of the most hotly contested issues in 
the right to know debate is whether 
chemical identity should be permitted to be 
withheld if a trade secret.'? Labor spokes- 
men insist that disclosure of chemical 
identity is essential, and industry vig- 
orously maintains that if toxic and haz- 
ardous properties are disclosed, then 
further disclosure of chemical identity will 
not increase worker safety but may cause 


One of the most hotly 
contested issues in the 
right to know debate is 
whether chemical identity 
should be withheld if a 
trade secret 


great economic harm to the employer or 
manufacturer. 

There is some logic in the industry 
position. Many employers invest large 
sums of money in research and develop- 
ment to create proprietary products and 
must rely on trade secret protection of the 
chemical identity or formulation in order 
to preserve their competitive position. 
Relying on trade secrets rather than patents 
is often the only practical means to protect 
a product because, for many types of 
chemical products, patent infringement is 
difficult to detect and expensive to prose- 
cute. Thus, adequate protection for trade 
secrets is a vitally important issue for many 
employers and manufacturers. Labor’s posi- 
tion, on the other hand, seems founded 
solely on distrust, i.e., the suspicion that 
industry will refuse to release all known 
health and safety data. 

Although Florida’s provision in 
§442.111 for the protection of trade secrets 
has some serious shortcomings, it is essen- 


tially the same as the federal OSHA rule 
which wouid probably preempt any state 
rule which attempted to give greater 
protection.'* Therefore, debate about the 
adequacy of the trade secret protection 
provisions is more appropriately directed 
to the federal rule. Two problems in parti- 
cular, however, merit noting. First, a 
treating physician or nurse may determine 
that a medical emergency exists and that 
disclosure of chemical identity is necessary 
for emergency treatment. If so, an 
employer or manufacturer must disclose 
chemical identity even if a trade secret. The 
employer or manufacturer may not even 
require an oral confidentiality agreement 
before disclosure. F.S. §442.111(2); Ch. 84- 
223, §9(2). 

A confidentiality “agreement” can be 
“required” afterwards, but until such an 
agreement is executed the physician or 
nurse may disclose the information to 
anyone. Thus, employers or manufacturers 
having sensitive trade secret products 
should have appropriate confidentiality 
agreements drawn up in blank and be ready 
to move quickly to execute an agreement. 
Although the rule provides that a confiden- 
tiality “agreement” can be required, it is 
possible that the physician or nurse might 
refuse to sign an agreement providing 
adequate protection, in which case the 
employer or manufacturer probably 
should be prepared to seek a preliminary 
injunction in order to protect the trade 
secrets. 

Second, even in a nonemergency situa- 
tion, any “health professional” can require 
disclosure of chemical identity in order to 
conduct a wide variety of studies including 
vaguely defined studies on health effects of 
exposure. F.S. §§442.111(3)-(13); Ch 84- 
223, §9(3)-(13). The definition for a health 
professional includes “industrial hygienist” 
but does not specify the level of profes- 
sional training required. The rule does 
provide a complex procedure for chal- 
lenging the need for the information sought 
and permits the manufacturer to require a 
confidentiality agreement, but the agree- 
ment cannot require a penalty bond. Manufac- 
turers may have to be prepared to go to the 
mat with self-proclaimed health profes- 
sionals seeking to conduct studies of 
dubious value. 


Employee Rights, Remedies and 
Enforcement 

The statute provides employees with 
several significant rights. An employee 
may refuse to work with a substance if the 
employer has not provided a MSDS within 


five working days of a written request by 
the employee or his representative. F.S. 
§§442.109(b), (d); Ch. 84-223, §§ 6(11)(b), 
(d). In such an event, the employee must 
still be paid his normal wages and other 
benefits, although the employer may tem- 
porarily transfer him to another position 
until the MSDS is provided. F.S. 
§§442.109(d), 442.116(1); Ch. 84-223, 
§§6(11)(d), 8(1). 

The statute fails, however, to address the 
situation where an employee makes such a 
request and the employer is unable to 
obtain a MSDS because either the sub- 
stance is not regulated and is a trade secret 
or the manufacturer/ seller is in violation of 
the law. Although under F.S. §442.107(3); 
Ch. 84-223, §6(8) the employer will not be 
in violation if he makes diligent efforts to 
obtain an MSDS and notifies the Secretary 
of his inability to do so, nevertheless, the 
employee may still refuse to work with the 
substance and the employer must continue 
to pay the employee even if the substarite 
was never a toxic substance on the Florida 
Substance List. 

Employee rights are protected by a pro- 
vision that prohibits an employer from 
retaliatory discharge, discipline, reduction 
of pay or benefits, permanent involuntary 
transfer, or any other discriminatory act as 
punishment for the exercise of any rights 
under the law. F.S. §442.116; Ch. 84-223, 
§8. In the limited case of alleged violation 
of the prohibition of retaliatory measures, 
an employee can bring a private cause of 
action against the employer within 120 
days of the date of the violation or the date 
the employee obtained actual knowledge of 
the violation. Reasonable attorneys’ fees 
and costs shall be awarded the prevailing 
party. 


Conclusion 

Florida’s approach to a workers’ right to 
know law has the potential for producing a 
reasonable regulation of toxic and haz- 
ardous chemicals in the workplace. In 
order for the law to work, however, the 
council, industry, and labor must show 
restraint. Employers who do not ordinarily 
consider themselves users of toxic chem- 
icals will have to learn to keep a watchful 
eye on the Florida Substance List to assure 
that the substances or mixtures that they 
use are either not regulated or that the 
regulations are being complied with. 
Finally, employers having important trade 
secret substances or formulations, even if 
the secret chemical is not on the Florida 
Substance List, should be prepared in 
advance to take quick action to secure 


confidentiality agreements or to seek pre- 
iiminary injunctions in the event that a 
medical emergency is declared by a treating 
physician or nurse. §j 


'FLA. STAT. §§442.101-442.127 (tentative); 
Fla. Laws Ch. 84 223; CS/ HB 426(1984). States 
that have similar legislation are Alaska, Cal., 
Conn., Ill., Mass., Me., Mich., Minn., N.H., 
N.J., N.Y., R.I., Wash., W.Va., Wis. ALASKA 
STAT. §18.60.030-. 105 (1962 & Supp. 1983); 
Las. CODE §§6360-6399.7 (West 1971 & Supp. 
1984); Conn. GEN. STAT. ANN. §§31-40c to 31- 
40p (West 1972 & Supp. 1984); ILL. ANN. STAT. 
ch. 48, §§1401-1420 (Smith-Hurd 1966 & Supp. 
1984-1985); Mass. GEN. Laws ANN. ch. I11F, 
§§1-21 (West 1983 & Supp. 1984-1985); ME. 
Rev. STAT. ANN. tit. 26, §§1701-1707 (1974 & 
Supp. 1983-1984); MicH. Comp. Laws ANN. 
§408.1011 ( West 1977 & Supp. 1983-1984); 
MINN. STAT. ANN. §182.655(10) (West 1966 & 
Supp. 1984); N.H. Rev. STAT. ANN. §§277-A:1 
to 277A:10 (1955 & Supp. 1983); N.J. Star. 
ANN. §§34:5A-1 to 34:5A-31 (West 1965 & Supp. 
1984-1985); N.Y. Pus. HEALTH LAw §§4800- 
4808 (McKinney 1977 & Supp. 1983-1984); N.Y. 
Las. Law §§ 875-883 (McKinney 1977 & Supp. 
1983-1984); R.I. Gen. Laws §§28-21-1 to 28-21- 
21 (1979 & Supp. 1984); WasH. REv. CODE ANN. 
§49.17.220 (1962 & Supp, 1984); W. Va. CoDE 
§21-3-18 (1983); Wis. STAT. ANN. §§101.58- 
101.599 (West 1973 & Supp. 1983-1984). 

2The federal OSHA rule applies only to 
employers in Standard Industrial Classification 
Codes 20 through 39. 29 C.F.R. §1910.1200(b). 
This excludes, for example, agriculture, mining, 
construction, transportation, wholesale, retail, 
finance, insurance, real estate, services, and 
public administration. These activities are not 
excluded under the Florida law. 

3For example, the federal OSHA require- 
ment that employers disclose trade secret data to 
“health professionals” seeking to conduct studies 
in nonemergency situations is virtually dupli- 
cated in the Florida law and therefore this duty 
becomes applicable to Florida employers on 
January 1, 1985, rather than May 25, 1986. 29 
C.F.R. §1910.1200(i)(3), 1910.1200(j); Fra. 
STAT. §442.111(3); Ch. 84-223, §9(3). 

4The employers’ duties provisions of Ch. 84- 
223 Laws of Florida, take effect January 1, 1985. 
Under the federal OSHA rule, many of the 
similar duties would not be imposed until 
November 25, 1985, for manufacturers, im- 
porters, and distributors, and May 25, 1986, for 
other employers. 29 C.F.R. §1910.1200(j)(1983). 

5 This will be the result if the Secretary adopts 
the expected council recommendation that all 
substances in 29 C.F.R. §1910.1000 (commonly 
known as OSHA Subpart Z) be added to the 


Florida Substance List. 

FLA. STAT. §442.106(1)(a); Ch. 84-223, §6(1). 

7HOuUSE COMMERCE COMMITTEE, FINAL 
STAFF SUMMARY, CS/ HB 426, June 7, 1984. 

8 See Gough, Workers’ Right-To-Know 
About Chemical Hazards in the Workplace: A 
Proposed Model Uniform Right-To-Know Act 
and a Critical Look at Cincinnati’s Right-To- 
Know Ordinance, 10 N.KY.L. REv. 427 (1983). 

10 Td. 

''For a discussion of alternative approaches 
see Gough, supra note 8. 

'2 August 14, 1984, The Capitol Building, 
Tallahassee, FL; September 27, 1984, Tampa, 
FL; and October 11, 1984, Orlando, FL. 

The Right To Know, CHEMICAL WEEK, 
June 30, 1982, at 39. 

4 Compare FLA. STAT. §422.111-.113; Ch. 84- 
223, §9, with 29 C.F.R. 1910.1200(i). The 
Florida statute expressly provides that where the 
federal standard is equal to or more strict it shall 
preempt the Florida statute. FLA. Stat. 
§442.127; Ch. 84-223, §16. 
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by Larry M. Roth 


have the unique opportunity of 

being able to practice throughout 

Florida, since my law firm handles 
cases, mostly products liability, from the 
Panhandle to Miami. This practice enables 
me to litigate against lawyers from all over 
the state and to practice before judges in 
every circuit. I have gained a good perspec- 
tive of judges in different circuits, and how 
each of them operates. I have concluded 
that judges as a general rule are unprepared 
for motion hearings, despite the judiciary’s 
own perception or any written data to the 
contrary. 

The obvious problem which might arise 
when one goes into a different circuit and 
confronts a local judge and opposing 
attorney is favoritism toward the home 
team, or stated colloquially, being home- 
towned.! This difficulty with litigating in 
someone else’s home circuit seems, at least 
empirically, more a perceived than real 
problem. A poll of Florida circuit judges 
indicates quite clearly that they do not 
show local favoritism, either as a group or 
individually.? From the responses received, 
97 out of 101 judges who replied stated they 
have never shown any favoritism in a ruling 
toward local counsel over that of a lawyer 
from out-of-town.3 Four judges said they 
had entered rulings against out-of-town 
counsel merely because they were not from 
the community. 


Judicial decisionmaking is a science unto 
itself.4 Judges do not, as a general rule, 
concern themselves with that science from 
an objective scientific standpoint, for they 
are too busy handling the mundane aspects 
of judicial decisionmaking. On the other 
hand, as a general matter, neither do 
practicing lawyers make a study of judicial 
administration. Law vrofessors and pro- 
fessional lay administrators are typically 
those who study the system from the stand- 
point of statistical analysis and budgetary 
cost effectiveness.5 

One aspect of litigation which can be as 
important as the trial itself is motion 
practice—hearings before the court on 
written pretrial motions. Yet too often 
motion practice is overlooked, both by 
judges and attorneys. A hasty or ill- 
considered ruling on a motion may have.a 
devastating effect on one of the parties. 
Because motion practice is disregarded by 
many, the quality of work and judicial 
decisions associated with it are below the 
level one would expect and effective judi- 
cial administration demands. 


The Problem 

From my observations and experiences I 
drew the following conclusion: judges are 
generally unprepared for motion hearings. 
It may be inherent in the system that judges 
do not have time to prepare for motion 


- hearings. Many are inconsequential or just 


pro forma. 

On the other hand, as noted, motion 
hearings are crucial aspects of trial litiga- 
tion. The proper management of a litiga- 
tion case can be affected by the outcome of 
a hearing. A case may be won or lost early 
on by an adverse ruling. Whether a sched- 
uled hearing is on an important matter ora 
routine motion, as attorneys we are 
expected to be prepared. In return, we 
expect that the judges will be likewise. 
When judges are not prepared, it is a 
frustrating experience. And, lack of judi- 
cial preparation causes a breakdown in 
judicial efficiency which affects the law- 
yers, the parties, and the public. 

Some problems come from the proce- 
dural way hearings are held. Judges often 
schedule certain motion days and then line 
up all the cases and hear arguments for five 
to 10 minutes at a time. The hearings are on 
a first come, first served basis. I personally 
deplore that system. 

More times than I care to remember I 
have traveled out of town to attend one of 
these motion calendars only to end up 
waiting in the hall because the judge has 
run out of time. 

The other method is to have hearings set 
for certain times. The judge will generally 
find out what the hearing is about when the 
hearing begins. 
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It is not uncommon to hear that federal 
court judges are better prepared than their 
state counterparts. When it comes to a 
question of law or research, the federal 
judges perform better quality work, an 
assessment which may be open to some 
challenge. But in practice, the federal 
judges are probably better prepared and 
more familiar with their cases. They benefit 
from having two law clerks to assist them,® 
and from the fact that all motions must be 
supported by legal memoranda.’ In federal 
court the judges control their dockets more 
than state judges do. For example, federal 
judges schedule their own hearings rather 
than have the attorney call to 
schedule them.* 

Too often one can go into a circuit 
judge’s chambers for a hearing and not 
only does the judge not know the subject 
matter of the hearing, but has not seen the 
_ pleadings which have been filed. It is also 
not uncommon to see a judge thumbing 
through a thick court file looking for the 
motion which is being heard, while the 
attorney is trying to present the argument. 
This is particularly true of the more com- 
plex litigation cases. 

To combat some of these inadequacies, 


lawyers devise methods to educate the . 


judge quickly and try to make him or her 
understand what is being heard. Some 
lawyers by the sheer force of their person- 
ality or ability can control the situation and 
are able to educate a judge immediately. 
Others are not as fortunate, particularly 
younger lawyers without the years of 
experience or confidence. 

Lawyers in my firm have tried to sur- 
mount these problems by preparing motion 
folders for the judge in advance of the 
hearing. Each folder has the motion or 
motions to be argued, a copy of the notice 
of hearing, and case law on which to be 
relied. All are tabbed and indexed. This 
folder allows the judge to have the 
pleadings readily available.? It still does 
not, however, take care of the problem of 
the judge who is not or cannot be prepared 
in advance of the hearing. 

Judges carry with them a public trust. 
Theirs is an important position which 
demands their utmost efforts.!° They must, 
therefore, equally share with lawyers the 
burden of improving the present situation. 


Empirical Data 

Even the novice social scientist realizes 
that some research data must support any 
conclusions upon which recommended 
changes are based. The type of problems 
outlined above are not documented in the 


literature. These problems, no matter their 
pervasiveness, are not the types of subjects 
to find their way into research papers. 

Assuming that my observations and per- 
ceptions of motion practice were correct, I 
set about trying to verify my assumptions. 
To accomplish this, a survey questionnaire 
was sent to all 322 sitting circuit judges.'! 
Although the questions in the survey 
touched some areas which are not part of 
this article, most dealt with the handling of 
motion hearings. All proforma and ex 
parte types of hearings were excluded from 
the questionnaire. '? The judges were asked 
to concentrate on the following three types 
of motions: motion to dismiss; motion for 
summary judgment; and discovery 
motions. !3 


It is not uncommon to see 
a judge thumbing through 
a thick court file looking 
for the motion which is 
being heard, while the 
attorney is trying to 
present the argument 


The judges were told that all responses 
would be kept confidential.'4 It was hoped 
that judges would be honest and forthright 
in their responses, Despite this precaution, 
it is believed that some of the results are 
skewed. The reason is simply that the 
judges were not candid and self-critical in 
their responses. None of us truly is when it 
gets right down to it. If any of us were asked 
how we were doing in our jobs as lawyers, 
the response probably would not be overly 
critical of our own work. 

The other basis for the skewed results is 
from the percentage of responses received 
from the judges. Of the 322 questionnaires 
sent, 102 responses were received, for a 
return of 32 percent. Response to the 15 
questions ranged from 83 to 102. Since all 
questionnaires were sent with stamped self- 
addressed envelopes, it may be assumed 
that complacency and not necessarily 
adulation with the present system were 
motivating factors. The number of re- 
sponses was disappointing. 

Still, the results are interesting. The 
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primary questions concerning motion prac- 
tice were as follows: 

® Do you have time to prepare for motion 
hearings by reading the pertinent motion(s) 
before the time of the hearing? 

®Does your court filing system enable 
you to locate easily the motion(s) which 
will be heard at the hearing? 

®Do you believe the present system 
allows you enough time or enough opportu- 
nity to prepare you for motions which will 
be argued before you? 

©Do you routinely have time to review 
case law which is cited in any written 
motion to be heard by you? 

© Do you believe that a better procedure 
needs to be adopted to make motion 
hearings more effective? 

This belief that the results are skewed 
and perhaps belie the true nature of the 
judicial system on motion practice are 
indicated by the fact that some of the 
answers are totally inconsistent. For 
example, to one of the questions 89 percent 
of the judges responded with the belief 
attorneys were prepared for motion 
hearings.'5 That is quite contrary to the 
rhetoric heard over the years regarding 
attorney incompetence and unprepared- 
ness.'© To the question asking judges 
whether they were prepared for motions to 
dismiss, summary judgment, and discovery 
hearings, 84 percent said they were.!” Yet, 
40 percent said they did not have time to 
prepare for motions by reading them 
before the hearing.'® Forty-six percent 
answered that their court filing system did 
not permit them to locate easily motions in 
the file during hearings.'? Nearly 50 percent 
said it was during hearings when they first 
reviewed the motion.”° 

Other results from the survey indicate 
further inconsistency. Eighty-four percent 
of the judges answered that they were 
prepared for hearings on motions to dis- 
miss, discovery hearings, and motions for 
summary judgment.2! However, some of 
the more specific and directed questions 
were more revealing. Nearly 40 percent of 
the judges answered that they did not have 
time to read motions before the hearing.? 
Coincident to that, 50 percent of the judges 
stated they do not review case law cited ina 
written motion.?3 

Further indication of inconsistency and 
a showing of problems with the present 
system are demonstrated by other re- 
sponses. To the question of whether the 
present system—a haphazard potpourri of 
procedures—allows the judge opportunity 
to prepare for motions to be argued, 50 
percent said that it did not.24 And 42 


ty 
Sh 


percent stated that there was a need to 
adopt a better procedure to make motion 
hearings more effective.?5 

Certainly, a fair interpretation of these 
results would indicate that judges are not 
generally prepared for motion hearings 
and a substantial number of those 
responding prefer a better practice be 
created. 


A Proposal 

What is offered here is a proposed simple 
format for assisting judges to prepare for 
their motion hearings. This proposal would 
be a hearing form completed by the attor- 
neys and submitted to the court prior to 
hearing. The form is designed to compile 
into one format all the information the 

judge will need for the hearing. It is also 
designed to be read before the hearing. This 
reading will be the judge’s responsibility. 
The procedure will be best used for the 
contested hearing. The motion hearing 
form would be completed by each attorney 
for any hearing they have scheduled. All 
attorneys participating in a case should 
complete this or a similar type form. In 
complex cases only one form for each side 
would seem necessary to avoid confusion. 
The suggestion form would be as follows: 

This proposed form is not a panacea for 
sloppy legal work. It is simply designed to 
place before the judge all that he or she 
might need to know in order to rule 
effectively ona particular motion. It is also 
designed to make the lawyer prepare before 
a hearing, to organize the research, and to 
make a short, concise statement of the 
attorney’s position at the hearing. 

How will this procedure be utilized by 
the judges? The proposal won’t work unless 
the judges are prepared to be prepared. The 
forms would have to be filed with the judge 
at least one day before the scheduled 
hearing. The judges should make it circuit 
policy to require this be done if the hearing 
is to be held. If not, the court should cancel 
the hearing. The judge’s secretary would 
ensure that each attorney files completed 
forms. 

Five to 10 minutes of each hearing time 
should be allotted for the judge to have an 
opportunity to review the completed 
forms. This allotted time will enable the 
matter to be reviewed if the judge has not 
already done so. Either this time should be 
used before the attorneys come into cham- 
bers, or the courtroom, or the arguments 


should be held back until the judge reviews _. 


the hearing form. This extra time allotted 
for hearings to allow the judge to review the 
form is consistent with what the judges 


responded on the questionnaire that they 
are presently doing. Although these 
answers were a little inconsistent, at least 
87 percent of the judges stated that they 
prepare from 0-10 minutes for their motion 
hearings. Thus, allotting 5-10 minutes of a 
scheduled hearing time should not have an 
adverse effect on the judges’ schedules. 

This procedure should be used for every 
motion hearing. The uncontested matters 
and exparte type motions are the excep- 
tion. However, for any other type of 
hearing the proposal seems to be well 
suited. 

Judges and attorneys throughout the 
state may develop a better form. Mine is 
only a suggestion and is simply an attempt 
to enable the judges to be better prepared 
for motion hearings. But, it is a suggestion 
which, I believe, is necessary. 


Conclusion 

As a lawyer I want to win all my motion 
hearings. I would rather take my chances 
and have a judge who is well-prepared to 
decide my motion than one who is not. 
Requiring a little extra effort from both 
judge and attorney will also have the effect 
of discouraging the filing of spurious 
motions. Some judges responded to the 
survey by saying that most motions are 
filed for delay. This proposed procedure 
would only help to prevent such delaying 
tactics. 

Practicing law before a court is a lot like 
having a demanding law school professor. 
If you know you will be called upon, you 
will be prepared. It’s no different in a 
hearing. If the judge is prepared and you 
know that, you in turn will also do your 
homework. 


IN THE CIRCUIT COURT, 


JUDICIAL CIRCUIT, 


Plaintiff(s) 

vs. 

Defendant(s) 

Hearing Date: 
Plaintiff Attorney: 
Defendant Attorney: 
Time Allotted: 

Brief Synopsis of Case: 


Subject Matter of Hearing: 
1. 


IN AND FOR 
Case No. 


COUNTY. 


2. 


Summary of Argument On Each Subject: 


Cases Relied On (copies attached): 
Summary of Facts: 


Holding: 


Summary of Facts: 


Holding: 
Why Moving Party [Not] Entitled to Relief: 


Effect of Proposed Ruling: 


1. Jones v. Jones, 357 So. 2d 14 (Fla. 2d DCA 1978) 


2. Doe v. Smith, 100 So. 2d 18 (Fla. 1954) 


What Record [Does Not] Support(s) Motion(s): 


Attorney for (Plaintiff/ Defendant) 
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The bottom line to all of this is a more 
effective and efficient judicial hearing pro- 
cess, which takes effort by both judges and 
lawyers. More effective advocacy should 
result in a better informed and learned 
judiciary, so that decisions on motions, 
which may very well be important to the 
outcome of a case, will be based on 
knowledge and sound basis. With the 
amount of litigation and its importance 
now existing in the court system, no one 
benefits by hasty or uninformed judicial 
decisions. 

Some judges answering the survey stated 
a better practice would be for judges to 
have law clerks as do federal judges. In 
some areas the judges do have clerks due to 
the judicial intern program. However, the 
cost to implement that type of system 
across the board would be prohibitive i 
these days of budgetary restraints. As an 
alternative, this proposal for judicial effi- 
ciency aims to achieve the same goal but at 


Larry M. Roth is a partner in 
Rumberger, Kirk, Caldwell, Cabaniss 
& Burke, A Professional Association. 
He received his J.D. from the Univer- 
sity of Florida College of Law in 1975 
and his B.S. in 1973 from the Univer- 
sity of Tennessee. Roth is co-author of 
Appeals to the Fifth Circuit and 
Appeals to the Eleventh Circuit. 


far less cost and with the creation of no 
further bureaucracy. 

Although the initial onus is on the attor- 
neys to prepare this hearing form, the final 
responsibility will be on the judiciary to use 
it and rely on it to prepare themselves 
better to make their judicial rulings. B 


'Anyone who practices in out-of-town 
courts probably thinks they have been home- 
towned. It is easy to attribute a lost motion to 
having the judge show favoritism to local 
counsel. 

2The questions asked in the survey were as 
follows: 

8. Do you regularly see out-of-town attorneys 
appearing before you on motion hearings? 

9. Do you make any special considerations for 
out-of-town attorneys? 

10. Do you believe out-of-town attorneys have 
less of an advantage to win a hearing simply 
because they are from out-of-town and may not 
be known to you? 

11. Have you ever entered a ruling which 
favored local counsel over an out-of-town attor- 
ney simply because of familiarity with local 
counsel? 

3The 97 judges, out of 101 responses to 
question 11, stated they had never entered a 
ruling that favored local counsel solely on that 
basis. Seventy-five percent of the judges said that 
they regularly see out-of-town attorneys. Inter- 
estingly, 53 percent stated that they make special 
considerations for out-of-town attorneys. Ninety- 
seven percent of the judges said that out-of-town 
attorneys do not have less of an advantage 
simply because they are not from the local area. 

4See R. GILLESPIE, JUDICIAL PRODUCTIVITY 
AND CourT DELAY: AN EXPLORATORY ANALYSIS 
AND FEDERAL District Courts (1977); J. 
FRANK, LAW AND THE MODERN MIND (1949). 

5 See Cyril & Little, Who’s To Judge, 57 FLA. 
B.J. 375 (1983); Means, The Power To Regulate 
Practice and Procedure in Florida Courts, 54 
FLA. B.J. 276, (1980); Flango & Blair, Creating 
An Intermediate Appellate Court: Does It 
Reduce the Caseload of the State’s Highest 
Court?, 64 JUDICATURE 74 (1980). See Also Vail, 
Supreme Court— Pressures and Priorities, 53 
FLA. B.J. 268 (1979). 

6 See Baier, The Law Clerks: Profile of an 
Institution, 26 VaNnD. L. Rev. 1125 (1973); 
Newland, Personal Assistant to Supreme Court 
Justices: The Law Clerks, 40 Or. L. REv. 299 
(1961); Wright, Observations of an Appellate 


cording to 


When researching an article 
published in The Florida Bar 
Journal, consult the index 
printed at the back of every 
December issue. Listings ac- 
subject 
author/title are furnished 
for quick reference. 


and 
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Judge: The Use of Law Clerks, 26 V AND. L. REV. 
1179 (1973). 

7 See M.D. RULE 3.01(a); S.D. 
RULE 10(A); N.D. LocaL RULE 7(A). 

®In federal district court one must generally 
request oral argument on filed motions. M.D. 
Loca. RULE 3.01(d); S.D. RuLE 10(B); 
N.D. RULE 7(c). 

9In the survey, 47 out of 102 judges who 
answered stated that their court filing system 
does not allow for easy location of pleadings. 
The hearing folders are an attempt to obviate 
that problem for the judges. 

10 See generally McCree, Bureaucratic Justice: 
An Early Warning, 129 U. Pa. L. REv. 777 
(1981); C. WyzZaANski, WHEREAS: A JUDGE’sS 
PREMISES (1965); B. CARDOZO, THE NATURE OF 
THE JUDICIAL PROcEss (1921). 

'! The questionnaire was mailed out beginning 
May 24, 1984. By September 5, 1984, when the 
results were compiled it was believed that all 
responses that were to be received were received. 

'2 The questionnaire stated: "Questions about 
motion hearings pertain other than to pro-forma 
or ex parte types of motions.” 

'3 The judges were asked: 

Do you believe you are prepared for the 
following types of motion hearings? a. motion to 
dismiss; b. discovery motions; and c. summary 
judgment. 

'4The letter accompanying the questionnaire 
stated: "It will not be necessary to sign the 
questionnaire. Accordingly, all responses will be 
confidential.” 

'SThis question asked whether the judges 
believed attorneys were prepared for hearings on 
motions to dismiss, discovery motions and 
motions for summary judgment. The range of 
responses were that 84 percent said attorneys 
were prepared for discovery hearings, 91 percent 
said attorneys were prepared for motions to 
dismiss, and 92 percent stated attorneys were 
prepared for hearings on summary judgment. 

16 See, e.g., Bazelon, The Defective Assistance 
of Counsel, 42 U. Conn. L. REv. 1 (1973); 
Burger, The Special Skills of Advocacy, 42 
Forpb. L. REv. 227 (1973); Devitt, Improving 
Federal Trial Advocacy-II, 78 F.R.D. 251 
(1978). 

'7These responses for motions to dismiss, 
discovery motions, and summary judgment were 
85 percent, 84 percent, and 83 percent respec- 
tively. 

'8 Out of 98 responses to this question, 59 said 
they had time to prepare before the hearings, 
while 39 said they did not. The actual figure was 
39.7 percent rounded off to 40 percent. 

'9 Out of 102 responses, 47 answered that their 
court filing system did not enable them to easily 
locate pleadings in the court file. 

20 The question asked was: 

When are you able to read and review a 
motion(s) to be argued at a motion hearing? a. 
before the hearing; b. during the hearing; and c. 
after the hearing. 

21 The range for these answers were 83 per- 
cent, 84 percent, and 85 percent who stated that 
they were prepared. 

22 The exact figure was 39.7 percent. 

23 Out of 98 responses, 49 said they do not 
review case law. 

24 One hundred judges responded to. this 
question. Fifty stated that the present system did 
not allow them to be prepared. 

25 Out of 97 responses, 41 judges said there 
was a need for a better system. 
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The paper chase is a race most attorneys 
can’t afford to lose. Dealing with the 
unpleasant, but necessary, task of red tape can 
keep you running in circles and your blood 
pressure is likely to keep pace with that rising 
stack of paperwork. 

At Corporation Information Services, we'll 
cut through red tape with no sweat. We 
specialize in providing you with prompt, 
efficient service to expedite the handling of 
your needs. 

Nobody is more qualified to handle your 
business than we are. We offer INSTACORP, 


HONOLE 
HANDLE tt 


a One-day service for the preparation and filing 
of new articles of incorporation. We provide 
Uniform Commercial Code information in as 
little as one day by special request, and you’ll 
breathe easier knowing that CIS can file or 
retrieve any document and information of 
public record, in Florida and nationwide, FAST! 

Call our toll free number 1-800-342-8086 
in Florida or (904) 222-9171, if you’re out of 
state, for more details about all of our services. 
At CIS, we’ll slow down your unnecessary pace 
so you can run the more important things in 
your office. 


CORPORATION INFORMATION SERVICES, INC. 


1-800-342-8086 
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When a handful of lawyers can perform like a hundred, they’re using 
litigation support systems from Informatics.® Informatics also offers superior 
systems for accounting, word processing and legal information management. 
ae It’s the choice of ee, . three of the nation’s leading law firms. 
it’s listed on the New York Stock Exchange. informaticc 
Now, shouldn’t you know about Informatics, too? Gg gonaral corporation © 
6011 Executive Boulevard, Rockville, MD 20852/800-638-6595, In Maryland 301-770-3000 An Authorized National Systems House 
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FROM THE PRESIDENT: 


The 1985 Midyear Meeting at the Hyatt Regency-Miami is 
an excellent opportunity for continuing legal education at a 
minimal cost, attendance of important meetings of many sec- 
tions and committees of the Bar, and for enriching and enter- 
taining professional and social functions. 

The rates are exceptionally low for a fine hotel in South 
Florida at the height of the winter season, and the materials 
offered in a given day for only $75.00 becomes an opportunity 
to sharpen legal skills in multiple areas. 

We are fortunate in having the acceptance of the famed Louis Nizer as our 
luncheon speaker—at age 82 he is still trying lawsuits! I have heard him speak 
recently and he is brilliantly entertaining and informative. 

1 look forward to seeing you there. 


Gerald F. Richman 
President 


1985 MIDYEAR MEETING 
Join Us at the Fifth Annual 


Midyear Meeting! 


January 23-26, 1985 
Hyatt Regency-Miami 


FROM THE CHAIRMAN: 


Excellence in legal education will characterize the 1985 
Florida Bar Midyear Meeting scheduled for the Miami 
Convention Center and Hyatt Regency Hotel. Thirteen 
continuing legal education seminars will be offered over a 
three-day period and for a single registration fee of $75.00. 
Each attendee will be able to enjoy as many or as few as the 
seminars as he or she wishes. The Midyear Meeting is a 
veritable “supermarket” of continuing legal education courses. 
This affords registrants a unique opportunity to attend courses 
in maitigae areas with a minimum expenditure of time and money and it offers the 
additional opportunity to explore new areas of personal or professional interest. 

The emphasis is almost exclusively on continuing legal education, with the 
exception of an All Member Luncheon on Friday, highlighted with the appearance 
of noted attorney, Louis Nizer. His participation makes this year’s event all the 
more attractive, and we are excited at the prospect of affording the membership of 
The Florida Bar a first rate program at an affordable price. 

We estimate that approximately 800 persons will be in attendance at the 1985 
Midyear Meeting. It will be an exceptional conference due in large part to the efforts 
of the Midyear Meeting committee members, The Florida Bar staff, and the section 
and committee heads who have worked so hard to plan these excellent continuing 
legal education seminars for you. We look forward to seeing you January 23-26 in 
Miami at the 1985 Midyear Meeting. 


Herman J. Russomanno 
Chairperson, Midyear Meeting Committee 


General Information 


The Fifth Annual Midyear Meeting will be held January 23-26, 1985, at the 
Hyatt Regency-Miami in downton Miami. This meeting has been designed to 
offer you an opportunity for education. Nightly ativities have not been planned 
in order that you may enjoy the local restaurants and night life. 


Kick-Off Breakfast 


The Midyear Meeting Committee would like to invite you to attend the 
Kick-Off Continental Breakfast on Thursday, January 24, at 8:00 a.m. Coffee 
and danish will be available while you wait for your seminars or meetings to 
begin. A brief welcome message and overview of the seminars to be presented 
during the Midyear Meeting will be given by President Gerald F, Richman and 
Herman Russomanno, chairman of the Midyear Meeting Committee. Plan to 
start the day with the Kick-off. 


All Member Reception 


The Midyear Meeting Committee and participating sections and committees 
invite you to join them at the ALL MEMBER RECEPTION on Thursday, 
January 24, from 5:30 p.m. to 6:30 p.m. 


All Member Luncheon 


You will not want to miss the ALL MEMBER LUNCHEON on Friday, 
January 25, beginning at 12:00 noon until 2:00 p.m. The Midyear Meeting 
Committee is pleased to present Louis Nizer as the guest speaker. During his 
career as a prominent trial attorney, Louis Nizer has authored nine best selling 
books. Among the most recent books have been Reflections Without Mirrors, 
The Implosion Conspiracy and a reprint of an earlier book, New Courts of 
Industry. A chapter in one of Mr. Nizer’s books was presented as a play on 
Broadway and has been produced for cable television networks. A Case of Libel 


is the story of the prosecution of Westbrook Pegler for his libel of Quentin 
Reynolds. 

Also, Mr. Nizer has authored articles appearing in The New York Times 
Magazine, McCall’s, and Reader's Digest as well as leading legal periodicals. In 
addition to being an author and lecturer, Mr. Nizer is an artist, with 
presentations in galleries in New York, Boston and Canada. You will not want to 
miss this event! 


Registration Fee 


For payment of the daily registration fee of only $75, you are entitled to attend 
any of the nine seminars offered on Thursday. Also, a $75 daily registration fee 
entitles you to attend any of the three seminars offered on Friday. Remember, 
when you pay the daily registration fee, you are entitled to attend as few or as 
many seminars or any portion of the seminars offered on the day for which you 
paid the fee. You also will receive the materials for all of the seminars offered on 
the day for which you paid the registration fee. 

While you are participating in the seminars and meetings taking place during 
the Midyear Meeting, you will want to visit the exhibit booths near the 
registration area. Many fine vendors will be exhibiting materials and services of 
interest to the practicing attorney. 


Plan to Attend 


The following pages outline in more specific detail the activities offered by the 
participating sections, committees and other organizations. Join us at the 1985 
Midyear Meeting! 

Use the registration form included in this material to make your hotel 
reservations. REMEMBER TO MAKE YOUR HOTEL RESERVATIONS BY 
JANUARY 5, 1985. Reservations received after that date will be subject to 
availability. As a reminder, it will be difficult to obtain a hotel room at the Hyatt 
Regency-Miami if you miss the January 5 deadline. Make your reservations now! 
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Wednesday, January 23 


2:00 p.m.— 5:00 p.m. 


2:00 p.m.— 5:00 p.m. 


4:00 p.m.— 7:00 p.m. 


5:00 p.m.— 8:00 p.m. 


7:30 a.m.— 6:00 p.m. 
8:00 a.m.— 9:00 a.m. 


8:30 a.m.— 1:00 p.m. 
9:00 a.m.—12:00 p.m. 
9:00 a.m.—12:00 noon 


9:00 a.m.—12:00 noon 


9:00 a.m.—12:00 noon 


9:00 a.m.—12:00 noon 


9:00 a.m.— 3:00 p.m. 
9:00 a.m.- 5:00 p.m. 
10:00 a.m.—12:00 noon 


12:00 noon- 1:00 p.m. 
12:00 noon- 2:00 p.m. 


1:00 p.m.— 5:00 p.m. 


1:30 p.m.— 3:00 p.m. 


2:00 p.m.— 5:00 p.m. 


2:00 p.m.- 5:00 p.m. 


2:00 p.m.— 5:00 p.m. 


2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.- 5:00 p.m. 


2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:30 p.m. 


3:30 p.m.— 6:00 p.m. 


4:00 p.m.— 6:00 p.m. 
5:30 p.m.- 6:30 p.m. 
5:30 p.m.— 6:30 p.m. 
6:30 p.m.- 8:00 p.m. 
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Attorneys Fees Committee Meeting 


Communications Law Seminar sponsored by Commu- 
nications Law Committee 


Midyear Meeting Registration and Exhibits 
Orientation Meeting for Mock Trial Participants 


Thursday, January 24 


Midyear Meeting Registration and Exhibits 

Kick-off Breakfast 

The Emergence of Children’s Rights Seminar spon- 
sored by Family Law Section . 


Admiralty Law Seminar sponsored by Admiralty Law 
Committee 


Chester Bedell Memorial Mock Trial Competition 
sponsored by Trial Lawyers Section 


Chief Justice’s Pro Bono Service Award Advisory 
Committee Meeting 


General Practice Section Executive Council Meeting 


Law Office Personnel Seminar sponsored by 
Economics & Management of Law Practice Section 


CLE Committee Meeting 
JNC Rules Making Convention 


Environmental & Land Use Law Section Executive 
Council Meeting 


JNC Luncheon 


Economics & Management of Law Practice Section 
Luncheon 


Real Estate and Land Use Lawyers: Their Role in the 
Development Process Seminar co-sponsored by 
Environmental & Land Use Law Section and Real 
Property, Probate & Trust Law Section 


Professional Liability Seminar sponsored by 
Economics & Management of Law Practice Section 


Aviation Law Committee Meeting 


Federal Bank Regulators Forum sponsored by Corpo- 
ration, Banking & Business Law Section 


Chester Bedell Memorial Mock Trial Competition 
Round 2 


Committee on Delivery of Legal Services Meeting 
Computer Law Committee Meeting 


Corrections Committee Meeting 


Malpractice Roundtable Symposium sponsored by 
Health Law Committee 


Probate & Guardianship Rules Committee Meeting 

Attorney’s Fees Seminar sponsored by General Prac- 
tice Section 

Partnership Seminar sponsored by Economics & 
Management of Law Practice Section 

YLS Job Fair Registration 

All Member Reception 

Health Law Committee Reception 

Economics & Management of Law Practice Reception 


MIDYEAR MEETING SCHEDULE 


Friday, January 25 | 


7:30 a.m.- 6:00 p.m. 
7:30 a.m.— 5:30 p.m. 
8:00 a.m.— 1:00 p.m. 


8:30 a.m.—10:00 a.m. 


8:30 a.m.—10:00 a.m. 


8:30 a.m.—10:00 a.m. 
8:30 a.m.—10:00 a.m. 


8:30 a.m.—10:00 a.m. 


8:30 a.m.—10:00 a.m. 
8:30 a.m.—10:00 a.m. 


9:00 a.m.—12:00 noon 


9:00 a.m.-12:00 noon 


9:00 a.m.—12:00 noon 


9:00 a.m.—12:00 noon 
9:00 a.m.-12:00 noon 
9:00 a.m. -12:00 noon 


9:00 a.m.—12:00 noon 


9:00 a.m.-12:00 noon 


9:00 a.m.—12:00 noon 
9:00 a.m.—12:00 noon 
9:00 a.m.—12:00 noon 
9:00 a.m.—12:00 noon 
9:00 a.m.— 5:00 p.m. 

9:30 a.m.—12:00 noon 


10:00 a.m.—12:00 noon 
10:00 a.m.—12:00 noon 


10:00 a.m.—12:00 noon 
10:00 a.m.— 4:00 p.m. 


11:30 a.m.— 1:30 p.m. 
11:30 a.m.- 1:30 p.m. 


12:00 noon- 1:00 p.m. 
12:00 noon- 2:00 p.m. 


12:00 noon- 3:00 p.m. 


Midyear Meeting Registration & Exhibits 


YLS Job Fair Registration 


Landlord-Tenant Seminar sponsored by Real 
Property, Probate & Trust Law Section 


American Academy of Matrimonial Lawyers Meeting 
CLE Committee Meetings, Family Law Section 


Law School Liaison Comm. Mtg., Family Law Section 


Mediation & Conciliation Committee Meeting, Family 
Law Section 


Rules Committee Meeting, Family Law Section 


Special Committee for the Needs of Children Meeting, 
Family Law Section 


Support Enforcement Committee Meeting, Family 
Law Section 


Bankruptcy/ UCC Committee, Corporation Section 
and South Florida Bankruptcy Bar Association 
Joint Meeting 


Chester Bedell! Memorial Mock Trial Competition 
Semi-Final Round sponsored by Trial Lawyers Section 


Commercial Litigation Committee Meeting, Corpora- 
tion Section 


Corporate Counsel Committee Meeting, Corp. Section 

Corporations Committee Meeting, Corp. Section 

Improving the Administration of Justice in Florida: 
Setting IOTA Funding Priorities Sponsored by The 
Florida Bar Foundation 


Introduction to Energy Law Issues Seminar sponsored 
by Energy Law Committee 


Journal/ News Editorial Board Meeting 

LRS Committee Meeting 

Professional Stress Committee Meeting 

Sentencing Committee Meeting, Criminal Law Section 
Youth and the Law Committee Meeting 


Evidence Code Seminar sponsored by Trial Lawyers 
Section 


Criminal Procedure Rules Committee Meeting 


Administrative Law Section Executive Council 
Meeting 


Local Government Law Section Executive Council 
Meeting 


Voluntary Bar Liaison Committee Meeting 
Family Law Section Executive Council Meeting 


Capital Cases Committee Meeting, Criminal Law 
Section 


Substantial Assistance in Trafficking Cases Committee 
Meeting, Criminal Law Section 


Job Fair Interviewers Luncheon 
All Member Luncheon 


Trial Lawyers Section Executive Council Meeting and 
Luncheon 


| 


2:00 p.m.— 4:00 p.m. 


2:00 p.m.- 4:00 p.m. 
2:00 p.m.- 4:00 p.m. 


2:00 p.m.— 5:00 p.m. 
2:00 p.m.-- 5:00 p.m. 


2:00 p.m.— 5:00 p.m. 


2:00 p.m.- 5:00 p.m. 
2:00 p.m.- 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.- 5:00 p.m. 


2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.- 5:00 p.m. 
4:00 p.m.- 5:30 p.m. 


Florida Association for Women Lawyers Board 
Meeting & General Membership Meeting 


Florida Council of Bar Executives Meeting 


Student Education & Admission to the Bar Committee 
Meeting 


Annual Meeting Committee Meeting 


Chester Bedell Memorial Mock Trial Competition. 
Final Round 


Corporation, Banking & Business Law Section Execu- 
tive Council Meeting 


Criminal Law Section Executive Council Meeting 
Energy Law Committee Meeting 

FLPLSC Board of Directors Meeting 

International Law Section Executive Council Meeting 


Judicial Administration, Selection & Tenure 
Committee Meeting 


Out-of-State Practitioner Committee Meeting 
Pro Bono Coordinators Meeting 
Florida Bar Foundation Bd. of Directors Mtg. 


Travel Programs Committee Meeting 


Florida Association for Women Lawyers Panel 
Discussion 


4:00 p.m.- 5:00 p.m. 
5:30 p.m.- 7:00 p.m. 
5:30 p.m.— 6:30 p.m. 
5:30 p.m.- 6:30 p.m. 
5:30 p.m.— 6:30 p.m. 
5:30 p.m.— 6:30 p.m. 


6:00 p.m.- 7:00 p.m. 


Military Law/ Aid to Servicemen Committee Meeting 
Florida Association for Women Lawyers Reception 


Administrative Law, Labor & Employment Law, and 
Local Government Law Sections Joint Reception 


Corp., Banking & Business Law Section Reception 
Family Law Section Reception 
Trial Lawyers Reception 


Job Fair Reception 


Saturday, January 26 


7:30 a.m.—12:00 noon 
7:30 a.m.— 5:30 p.m. 
8:30 a.m.- 1:00 p.m. 


9:00 a.m.—11:00 a.m. 
9:00 a.m.- 3:00 p.m. 
10:00 a.m.— 1:00 p.m. 

11:00 a.m.- 5:00 p.m. 

12:00 noon- 1:00 p.m. 


Midyear Meeting Registration & Exhibits 

YLS Job Fair Registration 

Contemporary Legal Problems for Military and 
Civilian Attorneys Seminar sponsored by Military 
Law Committee 

Tax Section Division Meetings 

Civil Procedure Rules Committee Meeting 

Federal-State Judicial Council Meeting 

Tax Section Executive Council Meeting 


Job Fair Interviewers Luncheon 


Schedule of Section, Committee 
and Group Activities 


Activities planned during the Midyear Meeting are listed by the sponsoring section, committee or organization. 


Administrative Law Section 


Friday, January 25 
10:00 a.m.-12:00 noon EXECUTIVE COUNCIL MEETING 


5:30 p.m.—6:30 p.m. 


Reception jointly sponsored by Labor & Employment 
Law Section and Local Government Law Section 


Admiralty Law Committee 


Thursday, January 24 
9:00 a.m.-12:00 noon Admiralty Law Seminar 


Maintenance & Cure - Roger A. Vaughan, Jr., Tampa 


Passenger Ship Statute of Limitations - John 
McLaughlin, Tampa 


Longshoremen & Harbor Workers’ Compensation 
Act 1984 Admendments 


Discovery - Expert Opinions Pursuant to Federal Rule 
of Civil Procedures 26 (b) (4) - C. Steven Yerrid, 
Tampa 


Communications Law Committee 
Wednesday, January 23 


2:00 p.m.-5:00 p.m. 


Communication Law Seminar 

Through the Long Lens-Legitimate News or Invasion 
of Privacy?- Paul Levine 

The Copyright Laws and Cable TV 


Developments in the Law of Defamation in Florida 
During 1984- Ricki Tannen 


Access to Government Information: Is the First 
Amendment a Freedom of Information Act? Donald 
Middlebrooks, Miami 


DESIGNATION CREDIT AVAILABLE: 
Admin. & Governmental Law.............++ 3 hrs. 
Antitrust and Trade Reg ..........eeeeeeeee 3 hrs. 
Corporation & Business Law ..........+0+++ 3 hrs. 
Maximum Credit Available............s000. 3 hrs. 


Corporation, Banking & Business 
Law Section 


Thursday, January 24 and Friday, January 25 
Thursday, January 24 


2:00 p.m.—5:00 p.m. 


Federal Bank Regulators Forum 
Sponsored by Financial Institutions Committee of the 
Corporation, Banking & Business Law Section 


Panel Members: 


H. Gary Pannell, District Counsel, Office of the 
Comptroller of the Currency, Southeastern District 

Stephens Woodrough, Regional Counsel, Federal 
Deposit Insurance Corporation 

Edmund Willingham, Vice President and General 
Counsel, Federal Reserve Bank of Atlanta 


Topics: 
Capital Ratios 
Geographic Deregulation 
Brokered Funds 
Regulatory Supervision/ Enforcement 
Consequences of Deregulation 


DESIGNATION CREDIT AVAILABLE: 


Admin. & Governmental Law............... 3 hrs. 
Corporation & Business Law ..........+++5+ 3 hrs. 
Maximum Credit Available...............55 3 hrs. . 
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Friday, January 25 


9:00 a.m.—12:00 noon 


2:00 p.m.-5:00 p.m. 
5:30 p.m.—6:30 p.m. 


§ Environmental and Land Use 
Law Section 

Thursday, January 24 
10:00 a.m.-12:00 noon EXECUTIVE COUNCIL MEETING 


COMMITTEE MEETINGS 

© Bankruptcy/UCC Committee Meeting jointly 
with South Florida Bankruptcy Bar Association 

© Commercial Litigation Committee Meeting 

© Corporate Counsel Committee Meeting 

© Corporations Committee Meeting 


EXECUTIVE COUNCIL MEETING 
Reception 


Criminal Law Section 
Friday, January 25 


9:00 a.m.—12:00 noon 

9:30 a.m.—12:00 noon 
11:00 a.m.—-1:30 p.m. 
11:00 a.m.-1:30 p.m. 


2:00 p.m.—5:00 p.m. 


Sentencing Committee Meeting 
Criminal Procedure Rules Committee Meeting 
Capital Cases Committee Meeting 


Substantial Assistance in Trafficking Committee 
Meeting 


EXECUTIVE COUNCIL MEETING 


Economics & Management of 
Law Practice Section 
Thursday, January 24 

9:00 a.m.-12:00 noon Law Office Personnel Seminar 


12:00 noon-2:00 p.m. 


1:30 p. m.-3:00 p.m. 


3:30 p.m.-6:00 p.m. 


6:30 p.m.-8:00 p.m. 


EEOC 

Wage & Hour Discrimination 

Hiring and Firing—Tips and Techniques 

Luncheon 

Featured Speaker: Don Akins, Senior Vice President, 
Hildebrandt, Inc., Dallas, TX 

Speaker: Susan Smith, INA Law Services, Inc., 

Philadelphia, PA 

Partnership Seminar 

What Your Partner Expects of You — Robert Sechen 

Evaluating Attorney for Partnership—George Schwind 

Different Types of Partnerships—J.R. Phelps 

Reception 

Join us for hors d’oeuvres and cocktails aboard a 50’ 

yacht docked on the Miami River. The yacht will pull 

up to the Hyatt Regency-Miami dock for your pleasure. 


A nominal charge of $5.00 will insure you the best of 
times. 


Energy Law Committee 


Friday, January 
9:00 a.m.—12:00 noon 


9:00-9:10 
9:10-9:40 


9:40-10:10 


10:10-10:40 


10:40-10:55 
10:55-11:25 


11:25-12:00 


25 
Introduction to Energy Law Issues Seminar 


Introduction 
Energy Policy Over the Past Ten Years - Jay Hakes, 
Director, Governor’s Energy Office 


Electric & Gas Industry Issues from the Regulator’s 
Perspective-John R. Marks III, Commissioner, 
Florida Public Service Commission 


The Florida Power Plant Siting Act—Congressman 
Tim Murphy, Florida House of Representatives 
Break 


Energy’s Impact on Land Use Planning and the Law— 
David Coffey, Center for Governmental Responsi- 
bility, University of Florida 

Issues Facing the Electric Utility Industry-Lee Willis 
II, Tallahassee 


2:00 p.m.-5:00 p.m. COMMITTEE MEETING 
DESIGNATION CREDIT AVAILABLE: 
Admin & Gevernmental Law ............... 3 hrs. 
Corporation & Business Law ............... 3 hrs. 
Maximum Credit Available................. 3 hrs. 
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1:00 p.m.—5:00 p.m. 


1:00-1:15 


1:15-2:00 


2:00-2:45 


2:45-3:30 


3:30-3:45 


3:45-4:15 


4:15-5:00 


Real Estate and Land Use Lawyers: Their 
Role in the Development Process Seminar 


Co-sponsored by Real Property, Probate and Trust 
Law Section 


Overview of the Land Development Process—James J. 
Brown 


Evaluating Whether Your Client has Really Found the 
“Perfect Piece of Property”: Land Use Feasibility 
Analysis and Title and Survey Examination- Debbie 
R. Malinsky and Julie A.S. Williamson 

Drafting a Contract and a Financing Package Which 
are Responsive to the Needs of the Land Development 
Process - Jerry Aron and Albert D. Quentel 

Walking the “Fine Line” between Law and Politics: 
Zoning, Site Plan Approva! and Platting-Donald C. 
McClosky and Bert L. Saunders 

Break 

To Condo or not to Condo-Brian J. Sherr 

Special Problem Areas: 

Developments of Regional Impact— David M. Layman 
Environmental Permitting-James R. Brindell 


Providing Infrastructure- Thomas A. Cloud 


DESIGNATION CREDIT AVAILABLE: 
Admin. & Governmental Law............... 4 
Maximum Credit 4 hrs. 


Family Law Section 


Thursday, January 24 and Friday, January 25 
Thursday, January 24 


8:30 a.m.—1:00 p.m. 


The Emergence of Children’s Rights Seminar 


Introductory Remarks by Brenda M. Abrams, 
Moderator 


A recognition and involvement of the Family Law 
Section of The Florida Bar in promulgating and 
protecting the rights of children. 


The Honorable Hugh S. Glickstein, Judge, Fourth 
District Court of Appeal, addresses the world of 
children in the judicial system. 


David Rothenberg, Ph.D, forensic psychologist, 
discusses the dynamics of children’s distress and 
interaction of the child with the judicial process. 


The Honorable Seymour Gelber, Administrative 
Judge, Juvenile Division, Eleventh Judicial Circuit, 
addresses the judicial panorama of the dependent, 
delinquent, abused and addicted child. 


Ellen Hoffenberg, Executive Director, Governor's 
Constituency for Children, discusses present statutory 
law and proposed legislation related to children. 


The Honorable Alan R. Schwartz, Chief Judge, Third 
District Court of Appeal, will speak on the present 
status and future direction of child jurisprudence in 
Florida. : 


: 
! 
: 


There will be an open forum permitting dialogue 
relating to all issues concerning children’s rights. The 
speakers, other experts and lawyers will participate. In 
addition to the seminar and course materials, the 
Family Law Section will distribute a brochure 
describing and listing various agencies to which people 
may turn with regard to specific problems concerning 


children. 
DESIGNATION CREDIT AVAILABLE: 
Marital & Family Law.................4- 5 hours 
Maximum Credit Available............... 5 hours 


Friday, January 25 


8:30 a.m.—10:00 a.m. Committee Meetings 

© CLE Committee 

@ Law School Liaison Committee 

© Mediation & Conciliation Committee 

© Rules Committee 

© Special Committee for the Needs of Children 
© Support Enforcement Committee 


10:00 a.m.—4:00 p.m. EXECUTIVE COUNCIL MEETING 


5:30 p.m.-6:30 p.m. Reception 


Florida Association for 
Women Lawyers 
Friday, January 25 
2:00 p.m.-4:00 p.m. Board Meeting and General Membership Meeting 


4:00 p.m.-5:30 p.m. Panel Discussion 
Women on the Move: Into the Mainstrearn 
and up the Ladder 


The panel discussion, moderated by Patricia Seitz, will 
feature distinguished speakers who are leaders in 
government, business and the legal profession. The 
panelists will examine the positive emergence of women 
leaders in our society and discuss the charting of their 
own successful careers. 


Panelists: 
Elizabeth Hishon, partner, O’Calliaghan, Saunders 
and Stumm, Atlanta, Georgia 
Catherine Rein, General Counsel, Continental 
Insurance Group 
Lucia Allen Dougherty, City Attorney, City of 
Miami 
5:30 p.m.-7:00 p.m. Reception 


General Practice Section 


Thursday, January 24 


9:00 a.m.-12:00 noon EXECUTIVE COUNCIL MEETING 

2:00 p.m.-5:00 p.m. Attorneys Fees Seminar 

Introductory Comments— David Donet 

Ethical Considerations in Setting and Collecting Fees 
—Robert J. Pleus, Jr. 

Attorney’s Fees from the Adverse Party; When Avail- 
able; How to Get Them—Sidney Stubbs, Jr. 

Break 

Recent Decisions on Attorney’s Fees in Divorce Cases 
—A. J. Barranco 

Attorney’s Fees, A Judge’s View 


Health Law Committee 
Thursday, January 24 
2:30 p.m.-4:30 p.m. Medical Malpractice Roundtable Symposium 


The Symposium will be patterned after the “Miller’s 
Court” program on the Public Broadcasting System. 


The purpose of the Symposium is to stimulate discus- 
sion and suggestions concerning the medical mal- 
Practice issue in Florida. We expect the Symposium 
will allow dynamic and knowledgeable persons to 
freely discuss the various facets of the medical mal- 


Practice issue. Among the panel of distinguished 
experts are: 


Richard Hodes, M.D. 
Tampa 


Paul Baxt, M.D. 
Hollywood 


Stanley Margulies, M.D. 
Hollywood 

Robert Shevin, Esq. 
Miami 

Ken Jenne, Esq. 
Hollywood 

Roberta Carroll 

Miami Beach 

C. Hunt Wester 
Tallahassee 


Ira Leesfield, Esq. 
Miami 
Rex.Conrad, Esq. 
Ft. Lauderdale 


Norman Klein 
N. Miami Beach 


Barry Kutun, Esq. 
Miami 
4:30 p.m.-5:30 p .m. Reception 


International Law Section 


Friday, January 25 


2:00 p.m.-5:00 p.m. EXECUTIVE COUNCIL MEETING 


Labor & Employment Law Section 


Friday, January 25 


5:30 p.m.-6:30 p.m. Reception jointly sponsored with Administrative Law 


Section and Labor and Employment Law Section 


Local Government Law Section 
Friday, January 25 
10:00 a.m.-12:00 noon EXECUTIVE COUNCIL MEETING 


5:30 p.m.-6:30 p.m. Reception jointly sponsored with Administrative Law 


Section and Local Government Law Section 


Military Law/ Aid to 
Servicemen Committee 

Friday, January 25 and Saturday, January 26 
Friday, January 25 


4:00 p.m.-5:00 p.m. | COMMITTEE MEETING 


Saturday, January 26 


8:30 a.m.-1:00 p.m. Contemporary Legal Problems for Military 
and Civilian Attorneys Seminar 
Moderator: Jim Knox 


8:30-8:35 Opening Remarks 
8:35-9:25 Family Law Update-John S. Morse 
9:25-10:15 Real Estate/ Landlord Tenant Matters- 


Julian Benjamin 
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10:15-10:30 Break 
10:30-11:20 Wills and Estates-Lawrence Klepetko 
11:20-12:10 Auto Negligence Update-David Tyrrell 


12:10-1:00 Matters Relating to Immigration and Naturalization 
— Lee M. Fuller, Jr., New York City 


DESIGNATION CREDIT AVAILABLE: 


Real Property, Probate & 
Trust Law Section 
Thursday, January 24 and Friday, January 25 


Thursday, January 24 


1:00 p.m.-5:00 p.m. Real Estate and Land Use Lawyers: Their 
Role in the Development Process Seminar 


Co-sponsored by Environmental and Land Use Law 
Section 

For complete seminar schedule, see the Environmental 
and Land Use Law Section Activities 


Friday, January 25 
8:00 a.m._1:00 p.m. Landlord/Tenant Seminar 


This seminar covers both intermediate and advanced 
topics. Because of current problems where landlords 
have used self-help remedies and are having govern- 
mental agencies breathing down their necks in terms of 
maintenance requirements, these two topics will be 
given an in-depth examination. Mechanics Lien Law 
as it affects landlords and tenants is constantly changing 
and a current analysis of the state of the law will be 
given. Difficult aspects in commercial leasing including 
a properly drawn cost of living increase clause will be 
discussed in detail. Because of the implications of the 
new Florida Mobile Home Act Section 720, this Act 
will be analyzed from both the tenants’ and the 
landlords’ perspectives. Lastly, because of the flux of 
landlord/tenant law, other areas not discussed pre- 
viously will be discussed along with the current 
updating of new cases and highlighting of any topics 
that need to be concerned by all attending. 


8:00-8:45 Landlord Maintenance Requirements—John Boyle 
_ 8:45-9:15 Self-help Remedies, Fact or Fiction—Warren P. 
Gammill 
9:15-10:00 Mechanics Lien Law as it Affects Landlords and 


Tenants—Lawrence J. Miller 


10:00-10:30 Factors and Negotiations to Consider in Commercial 
Leasing Clauses—Gary P. Cohen 


Break 


Tax Section 


Saturday, January 26 
DIVISION MEETINGS 


9:00 a.m.-11:00 a.m. 


11:00 a.m.-5:00 p.m. 


EXECUTIVE COUNCIL MEETING 


Trial Lawyers Section 


Wednesday, January 23, Thursday, January 24, and 
Friday, January 25 


Wednesday, January 23 


5:00 p.m.-8:00 p.m. 


Mock Trial Participants Orientation Meeting 


Thursday, January 24 


9:00 a.m.—12:00 noon 


2:00 p.m.-5:00 p.m. 


Friday, January 25 


9:00 a.m.-12:00 noon 


9:00 a.m.-5:00 p.m. 


8:50-8:55 


8:55-9:25 


9:25-10:10 


10:10-10:30 
10:30-11:15 


11:15-12:00 


Chester Bedell Memorial Mock Trial Competition 


Chester Bedell Memorial Mock Trial Competition 


Chester Bedell Memorial Mock Trial Competition- 
Semi-Final Round 


Evidence Code Seminar 
Opening Remarks 


Potential Hot Spots on the Evidence Code Horizon— 
Charles W. Ehrhardt, Professor, Florida State Uni- 
versity College of Law 

Witness sequestration rule — violations and penalties; 
Evidence Code vs. the Rules of Civil Procedure — conflict in 
case of depositions at trial; attorney-client privilege and the 
Public Records and Government in the Sunshine Acts. 


Evidence and Witness Competence and Credibility— 
William B. Wilson, Orlando 


— effect of hypnosis — scientific tests such as HLA — 
thermography 


Break 


Evidence Potpourri— Winifred Sharp, Fifth District 
Court of Appeal Judge 


Prior inconsistent statements: substantive evidence or merely 
impeachment? 


The lost arts of evidentiary objections and record preservation 
Effective Use of Demonstrative Evidence— William 
M. Hicks, Miami 


Stage management of exhibits and technology in the court- 
room from photographs to animated computer recon- 
structions. 


Lunch 


10:30-10:45 2:00-2:45 Hearsay Revisited—Tom Read, Dean, University of 
Florida, College of Law 
10:45-11:30 Florida Mobile Home Act, Florida Statute 720: 
Tenants Perspective, Rental Increases, Rental Agree- 2:00-2:45 Break 
ments, Grounds for Eviction and Sale of Home 
Parks— Martin C. Lawyer 3:00-3:30 Subsequent Remedial Measures— Michael Graham, 
: : : Professor, University of Miami School of Law 
11:30-12:15 Complying with New Statutes and Regulations 
Concerning Mobile Homes Homeowners Association 3:30-4:00 Judicial Notice—Bernard Mandler, Miami Beach 
Compliance, Prospectus Requirements and Regula- The overlooked method of proof 
tory Concerns, Sale of Home Parks-David L. Smith 
and Faye Mayberry, Chief, Mobile Homes Bureau 4:00-4:45 Expert Witness—Mike Nachwalter 
12:15-1:00 Update Landlord/Tenant Case Law and Probl 
Gary P. Simon DESIGNATION CREDIT AVAILABLE: 
DESIGNATION CREDIT AVAILABLE: Admin. & Governmental Law............. 3 hours 
Maximum Credit Available................. Continued 


General Practice 5 hours 
Maximum Credit Available............... 5 hours as 
2 
i 
| 
12:00-2:00 
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Labor & Employment Law .............+- 3 hours 
Marital and Family Law ...............4. 3 hours 
Trial Practice—General 6 hours 
Trial Practice—Commercial .............- 6 hours 
Trial Practice—Personal Injury 

and Wrongful Death ............... 6 hours 
Maximum Credit Available ............ 6 hours 


12:00 noon-3:00 p.m. 
2:00 p.m.-5:00 p.m. 


5:30 p.m.-6:30 p.m. 


January 26 


4:00 p.m.-6:00 p.m. 


Friday, January 25 
7:30 a.m.—5:30 p.m. 


6:00 p.m.-7:00 p.m. 


7:30 a.m.—5:30 p.m. 


Saturday, January 26 


EXECUTIVE COUNCIL MEETING 
Chester Bedell Memorial Mock Trial Competition- 
Final Round 


Reception 


Young Lawyers Section 
Thursday, January 24, Friday, January 25, and Saturday, 


Thursday, January 24 


Job Fair Advance Registration 


Job Fair Registration 
The 1985 Job Fair, sponsored by the Young Lawyers 
Section, will provide the practitioner an opportunity 
to interview third year Florida law students at one site, 
during the Midyear Meeting. 


Reception for Job Fair Participants 


Job Fair Registration 


Don’t Miss... 


the activities planned especially for all Midyear Meeting attendees and your 


guests. 


Thursday January 24 
8:00 a.m.-9:00 a.m. 


Plan to begin your day with coffee and danish and a brief overview of the 


Midyear Meeting activities. 


Thursday, January 24 
5:30 p.m.-6:30 p.m. . All Member Reception 


All registrants will receive one free drink ticket. Finish your busy day with a visit 


with your colleagues. 


Friday, January 25 
12:00 noon-2:00 p.m. All Member Luncheon 


Featured Speaker: Louis Nizer, trial attorney and 
author of nine best selling books. 


wl MIAMI 
NE. 2 AVE 


AIRPORT 


EXPRESSWAY , 


PALMETTO EXPRESSWAY 


EXPRESSWay 


— 


TAMIAMI TRAIL 


“NW. 7 St. 


| FLAGLER ST. 


LE JEUN! 


KENDALL DRIVE 
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Hotel Reservation Form 
The Florida Bar Fifth Annual Midyear Meeting January 23-26, 1985 


Reservations must be made no ister than January 5S, 1985, to guarantee your | Credit card and number 

accommodations. Requests for rooms after that date will be on a space available basis. 
Expiration Date 

the date of arrival. Additional charges: $15 per extra person. J 

fail to cancel my reservation. 

Address 

State Zip 

Cay dip Si 

Telephone Number ) 

Ne. of Hyatt Regency Miami-City Center at Riverwalk 

(Check im time is 3:00 p.m.. and check out time is 12:00 noon. Reservations will be held Mail with check, payable to Hyatt Regency-Miami. to: 

credit card. Hyatt Regency-Miami 

Please indicate accommodations desired: 400 S.E. Second Avenue 

Ne. plus 10% Miami, Florida 33131 


Member's Name (First, Middle Initial, Last) 


Registration and Tickets 


INSTRUCTIONS: Please print or type information requested below and mail with your check, 
payable to The Florida Bar, to: Midyear Meeting, The Florida Bar, Tallahassee, FL 32301. 


Nickname (as it is to appear on convention badge). 


Office Address 


City 


State 


Spouse or Guest Name, if attending 


Zip 


INSTRUCTIONS 


This registration form must be 
accompanied by payment for all 
Midyear Meeting functions selected 
by each member of The Florida Bar. 


Payment of a daily registration fee 
will entitle the registrant to all seminar 
tickets and lecture outline materials 
on the day for which the fee is paid. 
The registrant will also receive one 
(1) free drink ticket for the All 
Member Reception on Thursday 
night and is invited to attend the 
Kick-off continental breakfast on 
Thursday morning. 


Tickets to meal functions are not 
included in the daily registration fee. 
Separate registration is required for 
each meal function. 


Please indicate the seminar(s) you 
prefer to attend each day for which 
you pay a daily registration fee. This 
is merely an indication of expected 
attendance at each seminar; it does 
not commit you to attend a specific 
seminar. 


5. Refunds for tickets to luncheons are 
Attorney Number Office Phone guaranteed up to 72 hours prior to 
the time of the function. Beyond 
No. of that time, we will attempt to sell any 
ACTIVITY Persons tickets to meal functions you may 
have. 
Wednesday, January 23 
101 6. All seminar registrations are non- 
va transferable to other locations. 
Thursday, January 24 Seminar registrations from other 
2 locati i t be h 
The Emergence of Children’s Rights Seminar sponsored by Family Law Section | 201 
Law Office Personnel Seminar sponsored by Economics and Management of Law s 
Punctise Section 7. Tickets to all seminars, luncheons, 
Admiralty Law Seminar sponsored by Admiralty Law Committee 203 and dinners should be picked up at 
Mal Roundtable Symp sp d by Health Law Committee 204 the Midyear Meeting registration 
Real Estate and Land Use Lawyers: Their Role in the Development Process} desk, located in the Promenade area 
Seminar co-sponsored by the Environmental and Land Use Law Section and of the Hyatt Regency-Miami. Late 
Real Property, Probate and Trust Law Section 205 registration will also take place at 
Professional Liability Seminar sponsored by Economics and Management of Law the Midyear Meeting registration 
Practice Section 206 desk. 
Attorney’s Fees Seminar sponsored by General Practice Section 207 
Federal Bank Regulators Forum sponsored by Corp., Banking & Business Law 8. Make your check for daily registra- 
Section 208 tion fees and tickets payable to The 
Partnership Seminar sponsored by Economics and Management of Law Practice Florida Bar. Mail your check and 
Section 209 completed registration form to: 
ALL MEMBER RECEPTION 210 Midyear Meeting, The Florida Bar, 
DAILY REGISTRATION FEE 211 $75 Tallahassee, Florida 32301. 
Entitles registrant to attend any of the above seminars and the All Member} 
Reception. Please indicate the seminar(s) you prefer to attend. 
Economics and Management of Law Practice Section 
Luncheon 212 $15 
Economics and Management of Law Practice Section 


Reception 


Friday, January 25 
Landlord/Tenant Seminar sponsored by Real Property, 


$5 


Probate and Trust Law Section 301 
Evidence Code Seminar sponsored by Trial Lawyers Section 302 
Introduction to Energy Law Issues Seminar sponsored by Energy Law 

Committee 303 
DAILY REGISTRATION FEE 304 $75 
Entitles registrant to attend any of the above seminars. Please 

indicate seminar(s) you plan to attend. 
ALL MEMBER LUNCHEON 305 $15 


Saturday, January 26 


Contemporary Legal Problems for the Military Attorney and Civilian Attorney} 


401 


Seminar sponsored by Military Law Committee 


No charge 
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Florida Cooperatives and 
Antitrust Problems from 
Members 


ooperatives are business orga- 

nizations created by statute 

which enable persons to join 
together for mutual help, joint purchasing 
and marketing, or other group activity. 
Florida has enacted four statutes that 
provide for the formation of these business 
organizations. Chapters 618 and 619 pro- 
vide for the formation of cooperatives 
engaged in activities involving agricultural, 
viticultural, horticultural, aquatic, or 
sponge products.! Chapter 619 is limited to 
nonstock cooperatives whereby member- 
ship is evidenced by a certificate of member- 
ship? while Chapter 618 provides for mem- 


bership or stock cooperatives.3 Chapters . 


425 and 719 provide for the formation of 
electric and housing cooperatives. 

State enabling legislation for coopera- 
tives is only one part of a special set of laws 
which govern the activities of these busi- 
ness organizations. Several federal laws 
contain exceptions and exemptions which 
further distinguish cooperatives from cor- 
porations and other forms of business. 
Three exemptions from the antitrust laws,* 
two exemptions for the Securities Acts,5 
special income tax treatment,®° and special 
financing legislation’ create a divergent 
body of law governing cooperatives.® These 
legislative provisions create a substantial 
body of law protecting and fostering the 
operations and affairs of the cooperative 
form of business. 

The legislative exemptions to the federal 
antitrust laws constitute an important part 
of this special body of law for cooperatives. 
These exemptions have enabled many co- 
operatives to engage in activities which 
otherwise would raise antitrust concern yet 
avoid prosecution for antitrust violations. 


by Terence J. Centner 


Recently, however, federal courts have 
found additional anticompetitive activities 
concerning cooperatives to be violative of 
the antitrust laws. The Supreme Court 
found that some of the provisions of the 
Michigan Agricultural Marketing and Bar- 
gaining Act affecting cooperatives were 
preempted by the Agricultural Fair Prac- 
tices Act of 1967.9 Two federal circuit 
courts suggested that anticompetitive acti- 
vities conducted with an unlawful goal 
may be illegal despite some business justifi- 
cation.'° The Ninth Circuit held in Pacific 
Stationery & Printing Co. v. Northeast 
Wholesale Stationers, Inc., 715 F.2d 1393 
(9th Cir. 1983), cert. pending 52 U.S.L.W. 
3755 (1984), that a cooperative’s expulsion 
of a member was per se violative of the 
Sherman Antitrust Act because the expul- 
sion was not accompanied by notice and an 
opportunity to be heard. A petition for 
certiorari for this case has been filed with 
the Supreme Court. 

The Pacific Stationery decision raises 
serious concern and attention because it 
imposes a procedural due process require- 
ment upon cooperatives when they termi- 
nate members. The decision clearly sanc- 
tions substantial judicial review of the 
decision-making process and business judg- 
ment of a cooperative’s board of directors. 
Agricultural cooperatives in Florida!! and 
in most other states should note this opinion 
because their enabling statutes contain 
provisions permitting termination of mem- 
bership without the notice and hearing 
procedural due process safeguards delin- 
eated in Pacific Stationery. Under the 
decision, cooperatives could well find them- 
selves facing not only the violation of a 
federal statute but also the possibility of 


treble damages under §4 of the Clayton 
Act. !2 

The first part of this article consists of a 
basic review of the cooperative form of 
business. This review is important in order 
to comprehend the meaning of the anti- 
trust exceptions permitting qualifying co- 
operatives to carry out their “legitimate 
objects.” The major part of the article 
analyzes the Pacific Stationery decision in 
order to disclose this potential antitrust 
problem, so that Florida cooperatives 
might take precautionary measures to 
avoid similar litigation. 


The Cooperative Form of Business 

The major principles that differentiate 
cooperatives from other forms of business 
organizations are embodied in the provi- 
sions of both of Florida’s agricultural 
cooperative statutes, The principle of mem- 
bership control means that the members 
using the services of the cooperative con- 
trol the organization instead of investor 
stockholders. Chapter 618 limits member- 
ship or ownership of common stock to 
persons engaged in the production of agri- 
cultural products or qualifying coopera- 
tive associations composed of such 
persons. Members, including producer 
holders of common stock, elect the direc- 
tors who manage the affairs of the coopera- 
tive.'3 Cooperatives organized under 
Chapter 619 issue membership certificates 
that cannot be assigned to other persons 
except with the consent of the board of 
directors.'* Membership control of both 
chapters is further impacted by a limitation 
on the voting power of individual mem- 
bers. !5 

The concept of cooperation involves 
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member ownership of the business organi- 
zation. Chapters 618 and 619 allow the 
bylaws of cooperatives to establish the 
amount or charge that each member or 
stockholder shall be required to pay for 
services or to enable the cooperative to 
carry on the business of the association. '® 
Member ownership often occurs by the 
investment of members’ allocated earnings 
that are retained by the cooperative. 

Agricultural cooperatives formed under 
Florida law are nonprofit. This nonprofit 
status means that cooperatives do not 
make profit for themselves or for their 
members but may have earnings that are 
returned to their members as producers.!7 
Most cooperatives structure their financial 
operations so that their member invest- 
ments are qualified written notices of allo- 
cation and per unit retain certificates as 
defined by subsections -1388(c) & (h) of 
Subchapter T of the Internal Revenue 
Code.'* A written notice of allocation 
means any capital stock, revolving fund 
certificate, retain certificate, certificate of 
indebtedness or other written notice which 
discloses to the recipient the stated dollar 
amount allocated by the cooperative and 
the portion that constitutes a patronage 
dividend. Patronage dividends are amounts 
that a cooperative is obligated to pay a 
patron on the basis of quantity or value of 
business done with or for such patron 
determined by reference to the net earnings 
of the cooperative done with or for its 
patrons. 

A per unit retain certificate is a written 
notice by the cooperative to the recipient 
disclosing the stated dollar amount of a per 
unit allocation. A per unit allocation means 
an allocation by a cooperative to a patron 
with respect to products marketed for the 
patron, the amount of which is fixed 
without reference to the net earnings of the 
cooperative pursuant to an agreement 
between the cooperative and the patron. 
The written agreement would provide for 
the retention of a portion of the allocation 
evidenced by the per unit retain certificate. 

Another cooperative principle is that the 
cooperative pays a limited return on in- 
vested capital. Chapter 618 limits divi- 
dends on capital stock to eight percent, 
while Chapter 619 limits.interest on bonds 
to eight percent.'? A majority of coopera- 
tives do not pay any interest on member 
funds retained through written notices of 
allocation or per unit retain certificates. 


Antitrust Exemptions 
The group activities of persons orga- 
nized as a cooperative may constitute a 
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violation of the price-fixing, restraint of 
trade or conspiracy provisions of the 
Florida Antitrust Act of 19802 or the 
federal antitrust law. Chapters 618 and 619 
specifically state that cooperative associa- 
tions formed under their provisions shall 
not be deemed to be a combination in 
unlawful restraint of trade, an illegal 
monopoly, nor an attempt to lessen com- 
petition or to fix prices arbitrarily.2! Thése 
state antitrust exemptions may obviate 
state antitrust violations by cooperatives 
but do not, however, preclude prosecution 


Classic group boycotts are 
generally held to violate 
federal antitrust law 
because of the evil of joint 
market power and the 
absence of competitive 
benefit which would 
justify the conduct 


under the federal antitrust laws. Rather, 
cooperatives are immunized from antitrust 
prosecution for limited anticompetitive 
activities by the affirmative defenses. of 
three federal exemptions, §6 of the Clayton 
Act,22 §4 of the Robinson-Patman Price 
Discrimination Act} and §1 of the Capper- 
Volstead Act.4 

Anticompetitive activities by coopera- 
tives have presented courts with numerous 
opportunities to analyze the legislative 
intent and meaning of the three legislative 
exemptions. The courts have found that 
the exemptions are qualified rather than 
absolute.?5 The exemptions of the Clayton 
and Capper-Volstead Acts immunize the 
“legitimate objects” of cooperatives from 
antitrust prosecution. The Robinson- 
Patman exemption provides that coopera- 
tive rebates do not violate the price discrim- 
ination provisions of the antitrust laws. 


Group Boycotts 

The Pacific Stationery holding that the 
expulsion of a cooperative member with- 
out the opportunity for the member to be 
heard and other procedural safeguards 
constituted a violation of §1 of the 


Sherman Antitrust Act raises an issue of 
whether the termination of membership or 
the cancellation of a marketing contract 
constitutes anticompetitive conduct that is 
proscribed by the federal antitrust laws. 
The litigation was initiated by Pacific Sta- 
tionery & Printing Co. (Pacific), an ex- 
pelled cooperative member, against an 
Oregon nonprofit cooperative association. 
The alleged violation was a group boycott 
of Pacific; “the cooperative members 
refused to deal with Pacific on a equal 
footing with other members.”6 

The holding in Pacific Stationery by the 
Ninth Circuit Court of Appeals that the 
decision to expel Pacific constituted a per 
se illegal group boycott was based upon the 
premise that there existed a classic boycott. 
The term “group boycott” is a broad label 
of divergent types of concerned activity to 
exclude competitors from some needed 
resource or to accomplish some other 
anticompetitive objective or both. Classic . 
group boycotts are generally held to violate 
federal antitrust law because of the evil of 
joint market power and the absence of 
competitive benefit which would justify the 
conduct. Thus, courts have condemned 
group boycotts involving concerted action 
to exclude competition as per se violations 
of our antitrust laws. 

The circuit court’s decision that the 
cooperative’s expulsion of Pacific was a 
per se illegal group boycott raises the issue 
of whether the court erred in departing 
from the preferred “rule of reason” stan- 
dard.?’ The classification of a group boy- 
cott as per se illegal is only appropriate if 
there is a marked or “naked” restraint of 
trade with no purpose except for stifling 
competition.” Thus, the purpose behind 
the cooperative’s expulsion of Pacific deter- 
mines whether the court should depart 
from the rule of reason standard and adopt 
the per se rule. The mere appellation for 
the group boycott label to an activity does 
not justify the adoption of the per se rule. 
There must be an unauthorized concerted 
activity demonstrably injurious to a com- 
petitive marketplace with no other pur- 
pose.?9 

It may be argued that the circuit court 
summarily attached the group boycott 
label without correctly determining 
whether the expulsion of Pacific from the 
cooperative met the minimum require- 
ments for a group boycott. Although the 
court found the expulsion to involve con- 
certed activity, concerted activity or group 
conduct standing alone is not sufficient to 
constitute a group boycott. Concerted 
activity must be accompanied by the exclu- 


sion of others or an anticompetitive 
objective.2° Pacific has not been excluded 
from dealing with the cooperative or the 
members of the cooperative. In order to 
justify the circuit court’s summary judg- 
ment that the conduct constituted an illegal 
group boycott, the evidence must have 
shown an anticompetitive objective and no 
other objective. 

There are two major arguments which 
may be raised in opposition to the court’s 
finding that the expulsion of Pacific consti- 
tuted a naked restraint of trade. The first 
argument concerns the exemption for co- 
operatives under the Robinson-Patman 
Act. The court noted this exemption but 
did not feel compelled to defer to its 
legislative purpose. The second argument 
regards the state statutory authorization to 
expel members.?! The cooperative’s expul- 
sion of Pacific may have been pursuant toa 
legitimate contractual agreement. Each of 
these arguments contains a viable objective 
for the cooperative’s action which may be 
sufficient to defeat the court’s finding that 
there existed a true group boycott of the 
type mandating application of the per se 
rule. 


-Robinson-Patman Exemption 

The anticompetitive objective adopted 
by the court in Pacific Stationery was the 
impairment of Pacific’s ability to compete 
because Pacific was no longer entitled to 
membership rights and refunds arising 
from doing business with the cooperative. 
Pacific was able to continue to transact 
business with the cooperative and its mem- 
bers and use the cooperative’s warehouse 
facilities. It is unclear how the court found 
such impairment constituted an anticom- 
petitive objective in view of the statutory 
exemption embodied in 15 U.S.C. §13b. 
Section 13b expressly and impliedly allows 
qualifying cooperatives to engage in 
limited anticompetitive activities by provid- 
ing that 
[nJothing in this Act shall prevent a cooperative 
association from returning to its members, pro- 
ducers, or consumers the whole, or any part of, 
the net earnings or surplus resulting from its 
trading operations, in proportion to their pur- 
chases or sales from, to, or through the associa- 
tion.32 

The inclusion of §13b evinces congres- 
sional intent “to protect and encourage the 
cooperative movement.”33 It achieves this 
intent by expressly sanctioning the return 
of surplus to member patrons and by 
allowing cooperative action. 

The affirmative authority for coopera- 
tives to return its surplus to member 
patrons but not to nonmembers appears to 


enable a cooperative to discriminate be- 
tween members and nonmembers and im- 
pair competition insofar as nonmembers 
are disadvantaged by not receiving sur- 
plus. The inclusion of this exemption in the 
Robinson-Patman Act supports the con- 
clusion that Congress felt that the benefits 
of enabling persons to act together in 
cooperative organizations outweighed the 
inefficiencies which might arise from dis- 
crimination against nonmembers. The rea- 


son for finding group boycotts illegal is 
that they preclude the best allocation of 
our economic resources*4 or exclude 
competition.*5 Since Congress has decided 
that normal cooperative business activi- 
ties, including rebates, provide a permis- 
sible allocation of resources and do not 
unduly exclude competition, then it should 
follow that group. action by cooperative 
members permitted by §13b does not con- 
stitute a group boycott. 
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The authority inherent in the Robinson- 
Patman exemption for cooperative action 
means that the members of a cooperative 
are not business competitors in the tradi- 
tional sense; they may act together to 
achieve legitimate cooperative purposes. 
The absence of traditional business com- 
petition among cooperative members 
should be found to constitute an exception 
which precludes the judicial adoption of 
the boycott per se rule and mandates the 
application of the rule of reason.>* Courts 
have noted exceptions from the per se rule 
for the cooperative activities of sports 
organizations*’ and a nonprofit corpora- 
tion which registered quarter horses.3* The 
Supreme Court opined this past term that 
“{pler se rules are invoked when surround- 
ing circumstances make the likelihood of 
anticompetitive conduct so great as to 
render unjustified further examination of 
the challenged conduct.”3? The justifica- 
tion for rebates derived from §13b requires 
further examination of the cooperative’s 
action under the rule of reason. 


State Authorization to Expel Members 
The Pacific Stationery court found that 
the cooperative’s expulsion of Pacific was 


per se illegal as a group boycott because 
there was no legitimate business objective. 
The court failed, however, to delve into the 
business relationship between Pacific and 
the cooperative and the termination provi- 
sion authorized by Oregon Statute 
§62.145(3). The failure to consider the 


~ business relationship between Pacific and 


the cooperative may have precluded the 
court from determining whether the coop- 
erative’s action was a marked restraint of 
trade with no legitimate business objective. 

The decision of the cooperative’s board 
of directors to expel Pacific was a business 
decision performed pursuant to authority 
contained in its enabling legislation and 
the contractual relationship that existed 
between the cooperative and Pacific. The 
contractual relationship between Pacific 
and the cooperative consisted of the coop- 
erative’s articles of incorporation, the 
bylaws, and any other additional mutual 
agreements that existed between Pacific 
and the cooperative. The cooperative’s 
byiaws included a provision which allowed 
the directors to terminate membership 
without a hearing. If Pacific had agreed to 
abide by the bylaws, there existed a con- 
tractual agreement between Pacific and the 
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cooperative whereby Pacific was bound to 
the cooperative’s termination of member- 
ship provision.“ The exercise of a condi- 
tion of this contractual agreement may 
have constituted a legitimate business 
objective. 

The circuit court failed to consider the 
purpose of the cooperative’s decision to 
expel Pacific. The court noted that the 
decision was not initiated by a business 
objective of obtaining a more attractive 
distributor, but did not find that there was 
no other worthy purpose. The court also 
did not find that the cooperative’s expul- 
sion of Pacific was arbitrary, capricious or 
discriminatory. 

The circuit court’s analysis of the issue of 
per se condemnation of group boycotts 
was limited to two Ninth Circuit cases, 
Joseph E. Seagram & Sons, Inc. v. 
Hawaiian Oke & Liquors, Ltd., 416 F.2d 
71 (9th Cir. 1969), cert. den., 396 U.S. 
1062, reh. den., 397 U.S. 1003 (1970), and 
Ron Tonkin Gran Turismo v. Fiat Distri- 
butors, 637 F.2d 1376 (9th Cir.), cert. den., 
454 U.S. 831 (1981). This analysis by the 
circuit court not only ignored a consider- 
able body of law concerning the statutory 
authority granted to the board of directors 
by the state enabling legislation and the 
contractual agreement that existed between 
the cooperative and Pacific but also contra- 
dicts the traditional judicial reluctance to 
interfere with the internal workings of a 
private association.*! 

_ If the facts support any of these argu- 
ments, then it should be found that the 
Ninth Circuit erred in its decision that the 
cooperative was subject to the boycott per 
se rule in Pacific Stationery. However, 
even if a cooperative’s termination of mem- 
bership is not a per se antitrust violation, 
the absence of adequate procedural safe- 
guards to prevent self-regulation from en- 
croaching on vigorous competition may 
lead to litigation under the rule of reason. 
A cooperative’s ability to expel a member 
without an opportunity for a member to be 
heard may constitute an injustice that 
should not be shielded by an antitrust 
exemption yet, at the same time, an expul- 
sion of a cooperative member without a 
hearing should not necessarily create a per 
se federal antitrust violation. 


Legitimate Objects of Agricultural 
Cooperatives 

The Pacific Stationery court’s interpre- 
tation of the §13b exemption implies that 
the two additional statutory exemptions 
available to agricultural cooperatives as 
affirmative defenses may be limited in a 


‘similar fashion. The cooperative antitrust 
exemptions of the Clayton Act and the 
Capper-Volstead Act allow qualifying agri- 
cultural cooperatives to engage in limited 
anticompetitive activities. Section 6 of the 
Clayton Act states that certain labor, agri- 
cultural, or horticultural organizations 
should be permitted to carry out their 
“legitimate objects.42 This term was later 
transposed to the permitted conduct and 
activities of the Capper-Volstead Act: the 
collective preparation for market, process- 
ing, handling and marketing of agricul- 
tural products and the necessary contracts 
and agreements for marketing the pro- 
ducts.43 Although the judicial interpreta- 
tions of the antitrust exemptions for coop- 
eratives under the Clayton Act and the 
Capper-Volstead Act are distinct from the 
Robinson-Patman exemption, they may 
be instructive in delineating a procedure 
for analyzing actions by cooperatives 
which raise antitrust issues. 

Various antitrust allegations against 
large agricultural cooperatives have raised 
the question of the scope of the cooperative 
exemptions of the Clayton Act and the 
Capper-Volstead Act. The legitimate ob- 
jects of agricultural cooperatives enable 
these organizations to engage in conduct 
and activities accompanying voluntary and 
natural growth without being held as il- 
legal combinations or conspiracies in re- 
straint of trade. Legitimate objects do not 
include an activity or conduct by a coopera- 
tive that is predatory, such as picketing and 
harassment, boycotts, coerced cooperative 
membership, discriminatory pricing, 
threats to cut off supplies, and supply 
shorting accompanied by late deliveries.“ 
It has also been implied by the Supreme 
Court*S and held by a circuit court that 
anticompetitive practices are not neces- 
sarily immune from prosecution under the 
Sherman Act.*¢ If a cooperative under- 
takes an activity with an unlawful intent 
and in the desire to achieve an unlawful 
goal, it may not be exempt from antitrust 
prosecution. 

Cases concerning the Clayton and 
Capper-Volstead cooperative exemptions 
show the courts proceeding on a case-by- 
case analysis of the facts to determine 
whether the cooperative’s conduct is out- 
side the legitimate objects permitted by the 
exemptions. For example, in considering a 
Sherman Act §2 monopolization violation, 
two courts suggested that the intent of the 
cooperative in undertaking an anticompeti- 
tive practice should be analyzed in order to 
determine whether the practice was pro- 

tected by the exception.’ 


Thus it may be argued that a per se rule 
does not apply where there exists an affirm- 
ative defense based upon the Clayton or 
Capper-Volstead exemptions. This raises 
the question of why should an affirmative 
defense based on the Robinson-Patman ex- 
emption be treated differently? The anal- 
yses by various courts of other cooperative 
antitrust affirmative defenses support a 
conclusion that the analysis of a group 
boycott allegation under the Robinson- 
Patman Act should be under the rule of 
reason rather than the per se rule. 

If a cooperative qualifies for the Clayton 
or Capper-Volstead exemptions, then the 
termination of membership by a coopera- 
tive pursuant to valid bylaws adopted 
within the ambit of statutory authority 


The Pacific Stationery 
decision suggests that 
Florida cooperatives 
should use greater care in 
terminating members or 
membership contracts 
than is required by 
statute in order to avoid 
legal challenges 


may be found to be a protected legitimate 
object. These cooperative exemptions were 
enacted in order to enable persons to join 
together and set association policy. Func- 
tioning as a cooperative includes the right 
to determine qualifications and establish 
rules for membership and the cessation or 
termination of membership. 


Concluding Suggestions 

Activities of cooperatives which operate 
to impair the ability of others to compete in 
the marketplace may be violative of the 
antitrust laws. The Pacific Stationery deci- 
sion exposes the problem of the impair- 
ment of competition by excluding persons 
from economic benefits comprised of sur- 
plus distributed as member rebates. Al- 
though cooperatives may have authority 
under their incorporating statute to expel 
‘members, adequate procedural safeguards 
may be required in order to preclude the 
arbitrary, capricious, or discriminatory 
expulsion of a member for anticompetitive 
reasons. 

The Pacific Stationery decision suggests 
that Florida cooperatives should use 
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greater care in terminating members or 
membership contracts than is required by 
statute in order to avoid legal challenges. 
Cooperatives that have an existing proce- 
dure whereby the board of directors is able 
to terminate members without due process 
safeguards should consider an amendment 
that incorporates a simple notice and hear- 
ing requirement. The adoption of a bylaw 
provision containing these procedural safe- 
guards may provide a preferred procedure 
for terminating members, obviate legal 
challenges, and ameliorate a problem that 
could lead to an adverse statutory change. 


'FLA. STAT. §§618.01, 618.02, 619.01 (1983) 

2FLA. STAT. §619.03 (1983) 

3FLA. STAT. §§618.04, 618.10 (1983). 

4 See notes 23-25 infra. 

512 U.S.C. §§77c(a)(5), 781(g) (1982). 

S1.R.C. §§521, 1381-88 (West 1983). 

748 Stat. 257 (currently at 12 U.S.C. §§2121- 
2134 (1982)). 

8 See Centner, Legislative Provisions for 
Agricultural Cooperatives: Adjusting to 
Changed Circumstances, 33 DRAKE L. REV. 325- 
370 (1984). 

952 U.S.L.W. 4739 (1984). 

United States v. Dairymen, Inc., 660 F.2d 
192 (6th Cir. 1981); Alexander v. National 
Farmers Organization, 687 F.2d 1173 (8th Cir. 
1982). 

"FLA. STAT. §§618.09(9), 619.06(3) (1983). 
See Baarda, State Incorporation Statutes for 
Farmer Cooperatives, 401-404, Agricultural Coopera- 
tive Service, U.S. Dept. Agric., Coop. INFo. 
Rep. 30 (1982). 

1215 U.S.C. §15 (1982). 
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LL.M. in agricultural law from the 
University of Arkansas in 1982. From 
1979 to 1981 he was a law clerk in the 
Fifth District Court of Appeal. Cent- 
ner is a member of the Georgia, 
Florida, and New York State bars. 
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44 Fairdale Farms, Inc. v. Yankee Milk, Inc., 
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Viewpoint 


by Robert T. Westman 


Lawyers have unwittingly abdicated 
their responsibility for the judiciary. We 
have led the public to assume that the only 
way we will have good judges is to pay 
them a lot of money and assure them of 
lifetime tenure or as close as we can come 
to it, so they will be independent. Neither 
money nor long service, however, is going 
to ensure good judges. The profession’s 
efforts in pursuing these means have not 
worked, and in my judgment are mis- 
guided. 

Let’s talk about tenure first. The argu- 
ment is espoused that in order to assure the 
public that the judiciary will be indepen- 
dent we need to remove them from politics. 
The vast majority of the states have de- 
clined to follow the federal example of 
lifetime appointment. Merit retention 
comes close on the appellate level in our 
state, but efforts to extend it to the trial 
level have been rejected. Yet we might as 
well have it at the trial level because 
incumbent judges rarely have opposition. 

The public could easily assume from the 
number of judges who are re-elected with- 
out opposition that the legal profession is 
pleased with the incumbents. Nothing 
could be further from the truth. If there is 
one thing lawyers have in common it is 
complaining about the judiciary. Yet for 
ethical and practical reasons, we gripe only 
among ourselves. Lawyers are rarely 
unanimous in their criticism. But at any one 
time there are a good number of lawyers 
who do not like a particular judge. That is to 
be expected. Dealing with people in stressful, 
emotional settings is bound to create likes 
and dislikes. Even if lawyers could ethi- 
cally criticize judges, they would not likely 
do so if they regularly appear before them. 
Most lawyers are not stupid. Not surpris- 
ingly, judges also have their favorite 
‘lawyers. Unfortunately for the public, a 
client does not know whether his lawyer is 
a favorite. It is the rare lawyer who will 
admit to a client that he ought to get 
someone else to represent him. By the same 
token, should a lawyer out of favor have to 


Judgeship as a Public Service—One Term and Out 


decline work before a judge who will be on 
the bench for years? 

The public often forgets, if it ever 
thought about it, that judges have just as 
many prejudices and biases as the rest of 
us. They are rarely any wiser than other 
people with similar life experiences. The 
cases they have to decide are the tough, 
close ones; the others are either settled 
before they go to court or before trial. 

One of the ironies of our system is that 
we doggedly fight to preserve our jury 
challenges in order to get a favorable jury. 
Yet we are prohibited from forum (judge) 
shopping, thereby perpetuating the illu- 
sion that judges are free from bias. The 
official position must persist, of course, 
otherwise we would have to admit that our 
judges do have biases just like other folks 
and that would destroy how the public 
perceives the judicial system. 

Money is the other myth that needs close 
scrutiny. I believe it is naive to assume that 
the legislature or the electorate will ever 
appropriate enough money to attract or 
compete with the compensation the ablest 
attorneys can earn in private practice. 
Certainly there should be some minimal 
level of compensation because of the 
lawyer’s investment in education and ex- 
perience, but that level of compensation 
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will always have the opposite intended 
effect. Since the compensation will always be 
lower than what the best lawyers can expect, 
it will also be higher than what the mediocre 
lawyers can expect, thereby attracting less de- 
sirable people as judges. 

Is there no answer to this dilemma? I 
believe there is. One of my colleagues has 
aptly described it as “one term and out.” 
Let’s stop encouraging a career judiciary. 
Let’s start thinking of public service for a 
portion of our professional lives. 

I have no quarrel with the judicial nomi- 
nating process for filling judicial posts. It 
probably results in better judges than the 
elective process. The individual attorney 
would profit from the prestige and become 
a better practitioner after judicial service. 
We have seen innumerable examples state- 
wide, even at the Supreme Court level. 

The public and the legal profession 
would also benefit. The most considerate, 
concerned, compassionate, caring and hard- 
working judges before whom I have ap- 
peared have been new judges during their 
first term in office. I suspect many of my 
colleagues have had similar experiences. It 
is said power corrupts. Judicial power too 
long enjoyed also corrupts. 

I would not expect that this will be 
accepted very kindly by those in robes nor 
by some of my colleagues who like the 
status quo, but I do not write for them. I 
write hoping that the qualified people of 
the younger generation of lawyers will see 
some merit in what I propose. At the very 
least, I would be pleased if it sparked a little 
debate. BJ 


Robert T. Westman practices with 
Stromire, Westman, Lintz, Baugh, 
McKinley & Antoon, P.A., in Cocoa. 
He received his B.A. with honors in 
1956 from the University of Florida 
and his J.D. in 1970 from that same 
university. Westman was admitted to 
The Florida Bar in 1959 and is also a 
member of the Brevard County Bar 
Association. 
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The Judge’s Corner 


Six Essential Ingredients of Extraordinary 
Judging and Lawyering: 


Craftsmanship, Industry, Sensitivity, Courage, Fun and Service 


With this issue the Journal begins a new column to serve as a repository of lore, wit and wisdom by and 
about judges. Everett Anderson, Tallahassee, serves as column editor and welcomes contributions by and 
about judges. Address them to Judicial Forum, The Florida Bar Journal, Tallahassee, FL 32301. 


by Judge Hugh S. Glickstein Fourth District Court of Appeal 


For every dish, each chef has his recipe. 
The title of this essay reflects this chef's 
recipe, which is nothing more than an 
expression of the author's taste. Other 
judges or lawyers might find some essential 
ingredients missing; others might easily 
conclude that one or more could have been 
omitted. Certain essential spices—honesty, 
intelligence and reasonableness—are 
assumed to be part of the same recipe for 
the ordinary judge or lawyer. However, the 
aim of this recipe is to achieve the extra- 
ordinary, not just the ordinary. 

Craftsmanship. | often use the word 
“surgical” in my opinions when describing 
the ideal performance of a judge or lawyer. 
The extraordinary member of the Bar is 
meticulous in his or her work product, 
whether a pleading, oral argument, final 
judgment or opinion. Striving for 
perfection is not burdensome if everyone 
involved in the judicial process is similarly 
motivated. It strikes me that we could 
obtain a superior level of performance in 
judicial proceedings by craftsmanship on 
the part of all participants. 

Industry. There is a perception on the 
part of some Fiorida legislators that judges 
are lazy. This reputation is not all deserved. 
On our court, each judge must initiate 22 
decisions per month and circulate them to 
the other two panel members, who 
collectively will deposit in the initial judge's 
office an additional 44 decisions for review. 
If even one judge fails to perform, more 
cases will come in the front door of the 
courthouse than go out the back. 
Responsible legislative leaders speak of 
empty parking spaces and vacant cham- 
bers on Friday afternoon. On our court, it 
is often necessary to spend additional time 
at night or weekends to maintain a current 
docket. Any trial or appellate judge who 
does not have his or her docket under 
control is self-indulgent at the expense of 
the parties, their counsel and the remaining 
judges on the court. It is equally true that a 
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lazy lawyer shortchanges the client and 
imposes an unnecessary burden upon 
opposing counsel and the court. 


Sensitivity. The difference between 
empathy and compassion is that the latter 
is characterized by action. It is difficult to 
see how a lawyer can successfully plead a 
client’s case without feeling. It is equally 
impossible for a judge to rule on a matter 
without the humanity derived from finely 
tuned antennae. Every case should appear 
to a judge as having an inner essence that 
can be perceived only if the judge's 
receptivity is sharply honed. While 
sensitive judges may differ in their value 
judgments, all share a responsibility to 
reach a level of concern that reveals the 
heart of the matter. 

Courage. Moral courage has at least two 
manifestations. First is the willingness to 
be independent—to speak out for one’s 
individual beliefs and to commit to action. 
The difference between politics and 
statesmanship often seems io be loyalty to 
people versus loyalty to one’s ideals. For 
the lawyer who fights on the moral 
battlefield, it is apathy and idealess com- 
placency, more than cowardice, that 
courage must strive to overcome. 


The second aspect of moral courage is 
the ability to admit error and to take 
responsibility for one’s conduct. We all 
shoot ourselves in the foot. As Pogo 
Possum says, “We have met the enemy and 
he is us.” When we are called upon for 
accountability, it is essential to “own up.” 

Fun. One of the biggest occupational 
hazards for a lawyer is burnout. Its 
causation is a chronic, annual 
announcement to his loved ones: “I can’t 
get away.” No lawyer ever said on his death 
bed: “I wish that I had spent more time at 
the office.” A good lawyer can get a year’s 
work done in I! months, but no lawyer 
should try to get a year’s work done in 12 
months. Whenever I address young. 
lawyers, | urge them to get away from their 
office for a week, four times a year. 

A fine lawyer recently told me that he 
believed skiing was the greatest thing that 
ever happened to him and his family. He 
described how previously he had thought 
water sports the ultimate in family fun— 
before they discovered the slopes. How 
many of us burn out as lawyers because we 
never really get away? What the senses 
experience in white-water rafting can do 
wonders to the desk-bound battery. 

Service. The one trait | would like to see 
all members of the bench and bar display is 
service to the community through bar— 
initiated and—sponsored projects. My per- 
ception of The Florida Bar’s image is that it 
is positive but incomplete. Its lawyer 
members are capable of extraordinary 
service to their clients, as are the judges. A 
fair definition of happiness is feeling good 
about oneself. | fail to see how we can do so 
without giving back to the community as 
The Florida Bar creatively, vigorously and 
effectively. Our leadership in so doing will 
enhance the quality of life for each of us 
and for the citizens of our great state. 

But we shall strive not only to serve, but 
to serve in the same degree as we reap 
returns from society. BJ 
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Trial Lawyers’ Forum 


Motorists vs. Roadside Utility Poles— 


Unavoidable Accidents or Overlooked Liabilities? 


Negligence, Proximate Cause, Foreseeability and Intervening Cause — A Commonsense Approach to 
Evaluating Liability of Utility Pole Owners 


by Roger A. Bridges 


The carnage that occurs each year on the 
nation’s highways is well documented. In 
1980 alone, more than 50,000 people were 
killed in automobile crashes; another three 
and one-half million were injured, with 
more than 3,000 of those crippled for life. 
Not as well known is the fact that utility 
pole design, construction, and placement 
increase driving risks unnecessarily and 
contribute to or cause many of these 
accidents. 

The existence and extent of the problem 
can be seen by simply driving along most 
urban roadways. Utility poles are often 
located on sidewalks or in parkways adja- 
cent to roads, only inches from the traveled 
portion of the pavement. Some poles are 
made to “break away” on impact; some are 
not. Some poles are protected with water 
cells, sand filled barrels, or other protec- 
tive, impact-absorbing devices; others are 
massive concrete structures that will not 
budge when fast-moving automobiles hit 
them. There is little room allowed for 
driver inattention or error of any sort. ° 

In Dade County, Florida Power & Light 
Company statistics reflect approximately 
1.3 collisions per day between motorists 
and the company’s poles, nearly 500 such 
accidents per year in just Dade County. 


Background—Recognition of Duty 
Historically, there have been surpris- 
ingly few Florida appellate decisions deal- 
ing with liability of utility companies for 
negligent construction and placement of 
utility poles which cause injury to motor- 
ists who collide with the poles. In the days 
of contributory negligence, the fact that 
the vehicle had to have left the roadway in 
order to make contact with the pole most 
likely discouraged the filing of such law- 
suits in the first place because of the 
unlikelihood of disproving the existence of 
contributory negligence on the part of the 
driver. Nevertheless, courts have recog- 
nized the obligation of utility companies to 


use reasonable care in erecting and main- 
taining their poles. 

In Peninsular Telephone Company v. 
Marks, 198 So. 330 (Fla. 1940), the plain- 
tiff sued a telephone company for erecting 
and maintaining a certain telephone pole 
near a well-traveled, paved street in Haines 
City, claiming that the telephone company 
should have reasonably anticipated that 
the pole would render the street at that 
point dangerous and unsafe for the travel- 
ing public. The pole in question was some 
30 inches from the street at the beginning 
of a curve, and near an incline in the 
roadway. The telephone company denied 
that the placement of the pole made the 
location dangerous, and also claimed that 
it had immunity from liability because the 
city had passed an ordinance permitting it 
to place the pole in that location in the first 
place. In affirming the jury’s verdict for the 
plaintiff, the Florida Supreme Court noted 
that utility companies are under a duty, in 
the location, construction, use, and main- 
tenance of their lines, to exercise care not 
to injure persons using the highways. 

Peninsular followed the court’s earlier 
ruling in Florida Power & Light Company 
v. Bridgeman, 182 So.2d 911 (Fla. 1938), a 
case involving electrical injuries. In 
Bridgeman, the court held that in order to 


provide for the protection of persons 
legally using the highways, electric com- 
panies owe the public the duty of properly 
constructing and maintaining their poles 
and wires and exercising the high degree of 
care commensurate with the danger 
caused. 

In Padgett v. West Florida Electric Co- 
Op, Inc., 417 So.2d 764 (Fla. Ist DCA 
1982), a driver failed to negotiate a curve, 
left the road, traveled 200 feet into a ditch, 
struck, and severed a utility pole located 
nearly 50 feet from the pavement and 
traveled another 96 feet before stopping. 
The driver came into contact with the 
electrical wiring that had fallen when the 
car hit the pole. Although a power com- 
pany employee testified that he could not 
remember the pre-accident condition of 
the particular pole because so many of the 
company’s poles had been involved in 
automobile collisions, the power company 
argued the unforeseeability of the driver's 
car going out of control and striking the 
pole. The trial court granted the power 
company a summary judgment which the 
appellate court reversed, finding the 
driver’s loss of control of the car to be an 
intervening cause which, if reasonably fore- 
seeable, could lead to a finding that the 
company’s location of the pole in the 
particular location was a proximate cause 
of death. That the car traveled so far was 
found to be irrelevant, since the harm that 
occurred was within the scope of danger or 
risk attributable to the power company. 
The appellate court also noted that the 
final determination of foreseeability and 
proximate causation rested with the trier 
of fact. 

In another case, a city had driven a spike 
18 inches above the ground through a 
utility pole located more than 10 feet from 
the roadway. When the van in which the 
plaintiff was a passenger came to rest near 
the pole after colliding with another auto- 
mobile, the plaintiff was thrown out of the 
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vehicle and impaled on the spike. The city 
admitted that its spike created a safety 
hazard to passersby, but argued the unfore- 
seeability of the type of accident in which 
the plaintiff had been injured. The appel- 
late court reversed a summary judgment 
for the defendant, holding that it was not 
necessary for the tortfeasor to be able to 
foresee the exact nature and extent of the 
injuries or the precise manner in which 
they occur, but only that the tortfeasor be 
able to foresee that some injury will likely 
result in some manner as a consequence of 
the negligent act.' And, in Oliva v. Florida 
Power & Light Company, 420 So.2d 658 
(Fla. 34 DCA 1982), the appellate court 
found the foreseeability of the intervening 
act sufficiently pleaded, and reversed an 
order dismissing a complaint that alleged 
that a certain pole had been negligently 
located and struck by vehicles prior to the 
time of the accident that caused the death 
in the case under consideration.” 


Approach to Utility Cases 

In practically every utility pole case, 
intervening cause and foreseeability will be 
issues. The extent of the utility company’s 


duties and the foreseeability of the inter- 
vening causes may be evaluated and mea- 
sured in a number of ways: 

1. Review statutes, such as F.S. §362.01, 
relating to telephone and telegraph com- 
panies, which prohibits the placement of 
posts, wires, and other fixtures on public 
roads or highways in such a way as to 
obstruct or interfere with the common uses 
of the roads or highways, to determine 
whether the utility has violated a statutory 
standard.3 

2. Does the type of pole, considered with 
the particular placement of the pole in 
question, deviate from applicable stan- 
dards such as Roadway and Traffic Design 
Standards, Florida Department of Trans- 
portation, January 1983; Manual of Uni- 
form Minimum Standards for Design, 
Construction and Maintenance for Streets 
and Highways, Florida Department of 
Transportation, June 1976; National Elec- 
trical Safety Code; Utility Accommodation 
Guide, Florida Department of Transporta- 
tion, July 1979; Geometric Design Guide 

for Local Roads and Streets, American 
Association of State Highway and Trans- 
portation Officials, October 1969; or A 
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Policy of Geometric Design of Rural 
Highways, American Association of State 
Highway Officials, 1965? 

3. Is there evidence that the utility com- 
pany had actual knowledge that the same 
or similar types of harm resulted in the past 
from the same type of conduct? 

4. Does the pole, as installed, comply 
with any applicable municipal or other 
franchises or licenses relating to its place- 
ment? 

5. Does the design, construction, and 
installation of the pole in question comply 
with the applicable administrative code 
provisions, such as §25-6.34(1) of the 
Florida Administrative Code, which recog- 
nizes the provisions of the National Elec- 
tric Safety Code and requires that utility 
companies construct, install, maintain, 
and operate their facilities in accordance 
with accepted good engineering practices 
to assure, as far as reasonably possible, 
continuity of service, uniformity, and the 
quality of services furnished and the safety 
of persons and property.4 
Factual Investigation 

A visit to the scene is essential. The 
appearance, placement, and construction 
of the pole in question should be analyzed 
and compared to other poles situated simi- 
larly with respect to roadway location and 
traffic volume and patterns. The terrain 
should be studied, and obvious factors 
such as curves in the roadway, the effect of 
inclines, hazard visibility and human 
factors should not be ignored. The subject 
pole may reflect damage from prior vehic- 
ular collisions. Examination of accident 
reports for the general area may turn up 
reports of similar accidents. The avail- 
ability of energy attenuating devices such 
as sandfilled barrels, and the effect of the 
use of such devices in the particular case 
should also be considered. 

Correspondence between power com- 
panies and local governments can be ex- 
amined in accordance with the provisions 
of the Florida Public Records Act, F.S. 
Ch. 119. A trip to the local county court- 
house will yield the names of other cases 
against utilities, and the court files can be 
reviewed for further leads in interrogatory 
answers, documents which have been pro- 
duced and depositions which have been 
taken. 

When the pole itself or the overhead 
lines are damaged, the utility generally will 
have a record of the collision and possibly 
of any prior collisions. In many communi- 
ties, police officers are instructed to call the 
pole owner in any accident in which there is 
damage; in some cases the utility will even 


aa 
ayes 
at 
is 


attempt to collect for damages from the 
automobile driver. 

Once the lawsuit has been filed, of 
course, document requests can be used to 
obtain the utility company’s internal 
memoranda, safety policies, procedures 
and standards, as well as studies done by 
the utility companies to determine the 
desirability of locating the facilities under- 
ground in a particular area. Repair crews 
and installers may maintain records sepa- 
rate and apart from other departments of 
the utility companies. 

Finally, the importance of expert wit- 
ness assistance should not be overlooked. 
If the expert is retained early in the case, he 
can frequently suggest further sources of 
information, in addition to helping evalu- 
ate whether the utility violated applicable 
standards or otherwise deviated from ac- 
ceptable practices. 

Utility companies generally do not 
attempt to keep records of utility pole 
collisions which might tend to show actual 
knowledge of hazardous locations. Utility 
companies very seldom have safety com- 
mittees concerning vehicular traffic, and 
have few if any training programs that 
focus on the safety hazards inherent in pole 


design, construction and placement; in- 
stead, they generally continue to assert 
their long-standing approach to the safety 
issue by simply continuing to try to place 
all of the blame on the drivers of the 
automobiles. It is unlikely utilities will 
become more safety conscious or consumer- 
oriented until trial lawyers lead the way in 
making the owners and installers of road- 
side utility poles responsible for injuries 
their negligence helps cause. BJ 


' Crislip v. Holland, 401 So.2d 1115 (Fla. 4th 
DCA 1981). 

2In a detailed analysis of proximate cause, 
intervening cause and foreseeability, the same 
court recognized the jury questions presented by 
the intervening cause, proximate cause and 
foreseeability issues which may be present in 
motor vehicle cases. See Stahl v. Metropolitan 
Dade County, 438 So.2d 14 (Fia. 3d D.C.A. 
1983). 

3The Attorney General has also ruled that 
public utility use of rights of way are subordi- 
nate to the public’s use of the highway road or 
street. 1967 Op.Atty.Gen. 067-26, June 7, 1967. 

4Of course, a utility’s compliance with a code 
is not conclusive as to the absence of negligence. 
See, e.g. Rice v. Florida Power & Light Com- 
pany, 363 So.2d 834 (Fla. 3d D.C.A. 1978). 

5Although many of these materials are no 
longer routinely filed with the court since the 


change in the Rules of Civil Procedure, a call to 
the attorneys of record in the earlier case will 
frequently result in access to this information. 
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Estate Planning with Irrevocable Life Insurance Trusts 


This article examines the various estate planning benefits of the ILIT and discusses the tax consequences and 


The irrevocable life insurance trust 
(ILIT) has been a familiar part of the estate 
planner’s arsenal for many years. The 
advent of the unlimited estate tax marital 
deduction, however, as well as the substan- 
tial increases in the amount of property 
that can pass estate tax free due to the 
unified credit, has diminished the need to 
transfer insurance irrevocably to a trust. 
Indeed, by 1987 there will be no need to 
make transfers of insurance for estates of 
less than $600,000, for there will be no 
estate taxes upon the death of either spouse. 
In larger estates, however, the ILIT has 
retained its popularity, even enjoying an 
increase in acceptance with the develop- 
ment of a “new breed” of ILIT known as 
the “super trust.”! 

While the Internal Revenue Service (IRS) 
originally approved the super trust concept, 
it now is reexamining its position and has 
refused to rule on several elements of the 
super trust until it has “resolved the issue 
through publication of a revenue ruling, 
revenue procedure, regulations or other- 
wise.”? Although this recent flurry of IRS 
activity has focused on some abuses in the 
super trust approach, the basic precepts of 
the super trust are well established in case 
law and IRS policy. Accordingly, the super 
trust, or at least a more conservative form 
of ILIT, continues to be a significant estate 
planning tool. 


Uses of ILIT’s and Super Trusts 

An ILIT is an irrevocable inter vivos 
trust whose only assets during the lifetime 
of the grantor generally are insurance 
policies on the grantor’s life. A “super 
trust” is an ILIT that also contains specific 
provisions intended to optimize the tax 
benefits of the trust. These include the 
use of a beneficiary demand right, or 
“Crummey” power, so that most, if not all, 
of the annual premium payments do not 
create gift tax consequences.} In addition, 
the super trust is often made “defective” for 


_ potential risks that may be involved in its use. 


by Edward F. Koren and Steven L. Hearn 
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income tax purposes, thereby intending to 
permit the grantor to take any deductions 
for interest paid for loans on the policies.* 
Finally, a super trust often contains a 
provision giving the grantor’s spouse a 
special power of appointment to distribute 
the policies to specified family members 
during the grantor’s lifetime.‘ 

Whether it possesses all of these charac- 
teristics, use of an ILIT in a larger estate 
provides for a reduction of the estate tax 
liability, so long as the grantor survives for 
at least three years after the transfer of the 
policy. With a properly drafted trust, the 
grantor can ensure substantial financial 
support for the spouse without causing 
inclusion of insurance proceeds in either 
estate. In addition, the ILIT can provide 
liquidity to both estates without causing 
taxability, simply by giving the trustee the 
power to make loans to the estates for these 


purposes or to purchase assets from the. 


estates at their estate tax values.’ 
Moreover, the unique elements of the 
super trust should allow the donor to avoid 
gift tax consequences on all but extremely 
large policies; use “leveraged” insurance 
products while maintaining the income tax 
deduction for the interest payment; and 
provide flexibility to meet unforeseen major 
changes in family situations. In judging the 


desirability of these advantages, the estate 
planner must weigh the potential tax risks 
against the benefit to the client and be 
certain to advise the client of the risks 
before making the final decision. 


Estate Tax Consequences of ILIT’s 

Because an ILIT primarily involves life 
insurance on the grantor’s life, the major 
estate tax hurdle is Internal Revenue Code 
(IRC) §2042. So long as the grantor retains 
no incidents of ownership over the policies 
transferred to the trust® and the transfer 
takes place at least three years prior to the 
grantor’s death,? the proceeds should be 
excluded from the grantor’s gross estate. 
Care also should be taken to ensure that the 
grantor does nothing to retain any powers 
that are taxable under IRC §§2036-38. 
Finally, due to the Service’s questionable 
stance regarding a grantor’s unlimited 
power to remove a trustee,!° that power 
should be limited to removal for reasonable 
cause in specified instances, or granted to 
persons other than the grantor.!! 


Crummey Powers 

A gift of an insurance policy to an ILIT 
(as well as subsequent payments for 
premiums) can qualify for the $10,000 
annual gift tax exclusion if the proceeds 
will be paid to the beneficiary or his estate 
upon the insured’s date of death.'2? Most 
trusts do not contain such restrictive dis- 
positive provisions, thus creating a poten- 
tial gift tax issue on any transfer, no matter 
how small.'3 To eliminate this problem, 
most ILIT’s utilize a Crummey power of 
withdrawal to create a present interest and 
thereby qualify for the annual exclusion. 

The Service requires three elements for a 
valid Crummey power. First, the bene- 
ficiary must receive actual notice, prefer- 
ably in writing from the trustee.'* Second, 
the beneficiary must have a reasonable 
amount of time in which to exercise the 
power; 30 days apparently is acceptable,'5 
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but three days is not.'® Finally, there must 
be no obstacles to appointment of a 
guardian to exercise a minor beneficiary's 
power.'7 If these requirements are satisfied, 
an exclusion is available for the calendar 
year in which the contribution is made, 
even if the withdrawal period extends into 
the following year.'® To ensure compliance 
with these rules, the trustee should provide 
written notice to the beneficiary and retain 
a copy showing the beneficiary’s acknowl- 
edgment of receipt.'? Most powers provide 
the grantor’s spouse and lineal descendants 
with the right to withdraw an amount equal 
to the property transferred into the trust, 
although for reasons discussed below,” the 
right should not exceed $5,000 annually. 
Although the use of the Crummey power 
eliminates or minimizes the gift tax conse- 
quences-upon the creation and continued 
funding of the trust, the draftsman should 
be aware that the Crummey power might 
have untoward tax consequences for the 
beneficiary. The Crummey power creates a 
general power of appointment in the benefi- 
ciary. Failure to exercise this power is a 
“lapse,” which is a gift to the extent that the 


power exceeds the greater of $5,000 or five 
percent of the aggregate value of assets 
subject to the power.?' Although the IRS 
currently has “under study” the question of 
whether a Crummey power in a super trust 
is effective,2? the study presumably refers 
only to attempts to increase the beneficiary’s 
power beyond $5,000.23 

In light of the Service’s apparent focus, 
the estate planner must be aware of several 
tax problems created by expansion of the 
Crummey power to take maximum ad- 
vantage of the $10,000 annual exclusion. 
First, the beneficiary potentially has made 
a gift of the lapsed portion of the power 
that exceeds $5,000, although the gift can 
be avoided by drafting the power to give 
the Crummey beneficiary a nongeneral 
testamentary power of appointment over 
those contributions that exceed the five-by- 
five amount.”4 

A potential estate tax problem also arises 
if the Crummey power holder is an income 
beneficiary of the trust, because the lapse of 
the portion of the power that exceeds the 
$5,000 amount could be characterized as a 
transfer to the trust with a retained life 


estate, subject to tax under IRC §2036. 
This problem exists, however, only if the 
beneficiary dies before the trust is termi- 
nated.?5 Even in that event, the problem 
possibly can be avoided through the use of 
“hanging” powers. Those powers lapse 
only as to the five-by-five amount each 
year, with the excess being carried over into 
future years in which new transfers do not 
fully utilize the five-by-five amount.?6 

Although most estate planners carefully 
consider the estate and gift tax conse- 
quences of the Crummey powers, many 
overlook the potential income tax con- 
sequences that exist through the use of the 
Crummey power. Although the problem is 
more acute in instances in which property 
other than insurance policies and the funds 
needed to pay for their premiums are 
transferred to a trust, it can be of sig- 
nificance even with an ILIT. 

The holder of a Crummey power 
possesses the sole right to withdraw the as- 
sets subject to the power, which, for income 
tax purposes, causes him to be treated as 
the owner of a pro rata portion of the 
trust.2? Assuming the trust has income, it is 
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arguable that it should be allocated among 
the various “owners,” so that, if the 
Crummey power existed for only 30 days, 
only 1/12 of the trust income would be 
attributable to the Crummey power holder, 
with the balance to the trust or other 
“owner.” The Service might argue, how- 
ever, that prior lapses of powers will 
accumulate and carry forward to future 
years under IRC §678(a)(2).78 

Although it may be addressed in the new 
legislation being considered by Congress, 
the estate planner should be aware that a 
Crummey power could have generation 
skipping consequences because there is no 
five-by-five power exception under Ch. 13. 
Accordingly, the lapse of the power in a 
trust that otherwise comes within the 
generation skipping tax rules could be 
considered a “taxable termination,” and 
subject to the Ch. 13 tax. 

To minimize many of these problems, 
draftsmen typically try to keep the power 
within the five-by-five safe-harbor rules. 
Perhaps the better approach is to provide 
those restrictions, but to draft for flexi- 
bility in the future by permitting changes in 
the instrument of transfer that will affect 


not only the amount of the power, but also 
which beneficiaries are granted the power.”° 


Grantor Trust Provisions 
Although substantial authority exists to 
support use of the Crummey power in a 
super trust, there is no specific authority 
for the use of the grantor trust rules to 
permit a grantor to transfer a “leveraged” 
_policy to a trust yet retain the benefit of the 
interest deductions.2° Nonetheless, many 
insurance policies utilize the “minimum 
deposit” method, whereby premiums are 
paid for only a few years, with the growing 
cash values then used to fund payments of 
future premiums. With a standard ILIT, 
the interest deductions are available only to 
the trust. If the deductions are sufficiently 
substantial, their loss to the grantor could 
pose a negative reason for the creation of 
an ILIT. Thus, many estate planners rely 
upon the literal language of the grantor 
trust rules, which provide that whoever is 
treated as the owner of the trust for income 
tax purposes is entitled to the income and 
deductions attributable to the trust.3! In 
trying to achieve this favorable income tax 
treatment, however, the draftsman must 
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avoid creating a trust that will be included 
in the grantor’s gross estate for estate tax 
purposes. Thus, while including sufficient 
provisions for the trust to fall within the 
income tax law, the grantor must not be 
given any “incidents of ownership” that 
would cause inclusion under IRC §2042. 

The most common provision used to 
create a “defective” trust for income tax 
purposes is IRC §677(a), which provides 
that a trust is considered “owned” by the 
grantor for income tax purposes if its 
income may be paid to grantor, his spouse, 
or used to buy insurance on the life of the 
grantor or his spouse. Obviously, the in- 
come cannot be paid to the grantor, or 
there will be estate tax inclusion under IRC 
§2036. A problem also might arise if the 
income is to be paid to the spouse, for the 
spouse might predecease the grantor, 
causing loss of the interest deduction. 
Moreover, if the income is used for legal 
support obligations, estate tax problems 
develop under IRC §2036. Accordingly, 
many planners believe that the best way to 
create a defective trust for income tax 
purposes is to provide that, during the 
grantor’s lifetime, any income of the trust 
may be used to pay for premiums on 
policies on the grantor’s life. 

Some planners are not comfortable 
utilizing IRC §677 because of their concern 
that as no income is intended to be 
produced by the trust, the included power 
has form, but no substance. In this instance, 
the planner might look to IRC §§674 or 675 
to obtain the desired results. The former 
section treats the grantor as owner of the 
trust if the beneficial enjoyment of trust 
corpus or income is subject to a power of 
disposition exercisable by a nonadverse 
party (which includes an independent 
trustee). Certain powers of independent 
trustees, however, are excluded from those 
that create ownership in the grantor.32 By 
treading carefully, the grantor might select 
a related trustee that would not be consid- 
ered independent for income tax purposes, 
but should be independent for estate tax 
purposes so long as the grantor did not 
have /egal control over the trustee.33 

Athird method to create a defective trust 
is to grant to a nonfiduciary the power to 
reacquire the trust corpus by substituting 
other property of equivalent value without 
prior approval of a fiduciary.4 Obviously, 
the grantor should not possess these powers, 
for there likely would be inclusion under 
IRC §2036 or 2038.35 

Because of the problems discussed above, 
it can be difficult to draft a trust that fits 
within IRC §674 or 675 while avoiding 
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estate taxation. For that reason, many 
planners rely upon the §677 rules to create 
the “defect” to obtain the favorable income 
tax benefits. 

Although the Service has not yet ruled in 
this area, it is clearly concerned about the 
utilization of this vehicle to obtain income 
tax deductions. The Service has a strong 
argument that a grantor should not be 
entitled to an interest deduction as the 
typical super trust is not intended by the 
grantor to be productive of income and, 
therefore, a provision requiring the non- 
existent income to be used for the payment 
for premiums should be ignored. Pre- 
viously, the Service has privately ruled that 
the mere potential ability of the trustee to 
use the income to pay premiums was 
sufficient to permit an interest deduction,°° 
- but with Rev. Proc. 84-22,37 it is clear that 
no reliance can be placed on those private 
rulings. In any event, the use of the IRC 
§677 powers should not create any estate 
tax consequences. 38 


Special Power of Appointment 
As noted earlier, some planners also 
provide in the super trust that a third party, 
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typically the spouse, may appoint the 
insurance policies to a family member, to 
permit “revocation” of the trust should 
unforeseen circumstances arise. Assuming 
that the estate planner has addressed the 
potential estate tax problems of this 
power,°? care still must be taken in drafting 
the power. If the spouse retains the special 
power of appointment (SPA) after the 
grantor’s death, and the assets subject to 
that power can be utilized for support of 
the spouse’s dependents, it is deemed a 
general power of appointment.” Even if 
there are no dependents, the Service still 
asserts estate taxability if the spouse is an 
income beneficiary of the trust, arguing 
that the spouse possesses the power to 
transfer the portion of the income interest.*! 
To avoid this problem, the trust should 
clearly specify that the SPA terminates 
upon the death of the grantor. 


Transactions with the Grantor's Estate 

As noted earlier, a common purpose for 
obtaining life insurance is to provide 
liquidity to pay debts, expenses, and taxes 
of the grantor’s estate. The ILIT assures 
this liquidity by permitting the trustee to 
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purchase assets from the estate at estate tax 
values, even though the proceeds of the 
policies are excluded from the insured’s 
gross estate. Concern regarding making a 
transfer to the trust can be avoided by 
permitting loans to the estate,*? although in 
light of the 1984 TRA, the loans should be 
made at current market rates of interest. 
Moreover, the drafter must carefully ensure 
that the trustee is not required to pay the 
estate expenses, or the proceeds will be 
includible in the gross estate.“ 


'The super trust has been the subject of 
several “no-ruling” announcements by the IRS, 
see note 2, infra, which refer to a specific type of 
trust: “{A trust in which] (1) The trust corpus 
consists or will consist substantially of insurance 
policies on the life of the grantor or the grantor’s 
spouse, (2) the trustee or any other person has 
the power to apply the trust’s income or corpus 
to the payment of premiums on policies of 
insurance on the life of the grantor or the 
grantor’s spouse, (3) the trustee or any other 
person has the power to use the trust’s assets to 
make loans to the grantor’s estate or to purchase 
assets from the grantor’s estate, (4) the trust 
beneficiaries have the power to withdraw, on 
demand, any additional transfers made to the 
trust, and (5) there is a right or power in any 
person that would cause the grantor to be treated 
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as an owner of all or a portion of the trust under 
sections 673 to 677.” Rev. Proc. 84-22, I.R.B. 
1984-13, 18. 

2 Jd. Pending reconsideration, the IRS refuses 
to comment on: whether transfers of property to 
a super trust qualify for the annual gift tax 
exclusion; whether trust beneficiaries with a 
“Crummey” power will make a taxable gift if the 
“Crummey” power lapses; or whether the grantor 
is considered the owner of the trust for income 
tax purposes. 
3To convert what is generally a future interest 
to a present interest for gift tax purposes, the 
grantor can give specified beneficiaries a limited 
power to withdraw contributions to the trust (or 
withdraw the policy) during a specified period. 
Crummey v. Commissioner, 307 F. 2d 82 (9th 
Cir. 1968). 

4 See text accompanying notes 30 through 38, 
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5 By giving an SPA that enables a third party 
donee to appoint out the policies, the policies 
can be removed from the trust if its terms 
become undesirable because of changed circum- 
stances. The tax effects of such powers have not 
been addressed by the IRS, but if the class of 
appointees does not include the grantor or those 
whom he is obligated to support, presumably 
there should be no estate or gift tax problems. 
See IRC §2042(2); Treas. Reg. §20.2036-1(b)(2) 
(1960). On the other hand, the cited authorities 
could create an argument of possible tax prob- 
lems if the class is expanded to include the 
grantor, but the arguments seem weak. See 
generally, Christensen, Irrevocable Life Insur- 
ance Super Trusts. TRusts & Estates (April 
1984), p.53. 

See IRC §2035(b)(2). 

7See notes 42 and 43, infra. and accom- 
panying text. 

§2042(2). 

9IRC §2035(b)(2). 

10 See Rev. Rul. 79-353, 1979.2 C.B. 325. The 
Service, using a rather suspect rationale, has 
-consistently indicated that it will contest the 
unrestrained power to remove the trustee, even if 
the grantor cannot be named as successor trustee. 

‘It is possible, of course, that the Service 
would use the same faulty reasoning to try to tax 
the proceeds in the estates of these other persons, 
but that would take a leap in logic even greater 
than that contained in Rev. Rul. 79-353, supra 
note 10. 

2Rev. Rul. 76.490, 1976-2 C.B. 300; see IRC 
§2503(b). 

13 See e.g. Treas. Reg. §25.2503.3(c) Example 
(2) (1972). 

4 PLR 8006048; see also Rev. Rul. 81.7, 1981- 
1 C.B. 474, 

ISPLR 8004172. 

‘Rev. Rul. 81-7, supra note 14. 

Rev. Rul. 83-108, 1983-1 C.B. 167. 

18 Although it is apparently permissible, the 
trust provision should require termination of the 
period no later than the end of the calendar year 
to avoid an inadvertent overlap of gifts made in 
separate years. The five-by-five safe-harbor rules 
apply only to lapses within a year, and therefore 
if there is an overlap from one year to the next 
followed by a further transfer, the five-by-five 
safe-harbor amount might be exceeded in the 
second year, causing taxation. 

9 The beneficiary’s signature should be limited 
to acknowledging receipt of notice, and not 
declining the right to exercise the power. Other- 
wise, the Service might raise an argument that 
the beneficiary had released the power, thereby 
possibly creating a gift under IRC §2514(b). 

20 See note 24 through 26, infra and accom- 
panying text. 

21IRC §2514(e). 

22Rev. Proc. 84-22, I.R.B. 1984-13, 18. 

23Some Crummey powers are not limited to 
$5,000, especially in instances in which the client 
does not have sufficient beneficiaries to climinate 
the gift tax consequences on the payment of a 
large premium. 

24 Because final distribution of those amounts 
is contingent upon exercise of the power, the 
“gift” of the excess amount is incomplete and, 
therefore, not taxable. See Treas. Reg. §25.2511- 
2(b) (1972). 

25 Under §2041, the value of the lapsed power 
is includible in the beneficiary’s estate to the 


extent the power exceeds the five-by-five safe- 
harbor amount. Under §2035(d), all such lapses 
occurring within three years of the beneficiary’s 
death will be included in the beneficiary’s gross 
estate, ona pro rata basis. Thus, if the beneficiary 
allows a $10,000 Crummey power to lapse and 
dies within three years, when the trust corpus has 
appreciated from $10,000 to $50,000, $25,000 
will be included in the beneficiary’s gross estate 
because the lapsed power was one-half of the 
corpus at the time of the lapse. 


26 For a very detailed discussion of the concept 
of hanging powers, see Richard Covey’s article 
on hanging powers, in PRACTICAL DRAFTING 
(October 1982). 

27IRC §678(a). 

28See PLR 8142061. See generally W. 
Natbony, The Crummey Trust and “Five and 
Five” Powers After ERTA, TAXEs (May 1982), 
pg. 497. 

29In some instances, the restrictions may even 
go so far as to provide that no beneficiary may 
withdraw the specific contribution to the trust. 
While the restriction would create a gift of a 
future interest, the ability to impose such restric- 
tions permits flexibility for future changes in the 
tax laws and allows avoidance of a beneficiary 
that would exercise the power or might be 
having creditor problems. 

30 The following discussion of who is entitled 
to the interest deductions for loans to pay 
premiums assumes that the trust complies with 
the IRC §274 “four out-of-seven” rule. 

31IRC §671. 

32 See IRC §674(c). (Exempts power to dis- 
tribute or accumulate income within a class of 
beneficiaries or to pay out corpus to or fora class 
of beneficiaries.) : 

33See Estate of Goodwyn, 32 T.C.M. 740 
(1973). The provisions of §674 also would seem 
to apply if the grantor reserves the power to 
remove the trustee and name another, but that 
obviously should be avoided in light of the IRS 
position enunciated in Rev. Rul.79-353, dis- 
cussed supra. note 10. 

34 IRC §675(4)(c). 

35 The ability to reacquire an insurance policy 
might be a power to determine the beneficiary, 
thereby requiring inclusion under 2036. Alter- 
natively, the power could be considered a power 
to alter, amend, or revoke the trust, requiring 
taxation under IRC §2038. Cf. Jordahl, 65 T.C. 
92 (1975). Jordahl involved a grantor that was 
also a trustee. Such a situation should be avoided 
in an ILIT because of the ownership provisions 
of IRC §2042. 

36PLR 8014078; PLR 8007080. 

37].R.B, 1984-13, 18; see note 2, supra. 

38 See First National Bank of Birmingham, 36 
BTA 651 (1931), acq. 1937-2 C.B. 24; cf. Rev. 
Rul. 81-164, 1981-1 C.B. 458. 

39 See note 5, supra. 

“40 See Treas. Reg. §20.2041-1(c) (1961). 

41Rev. Rul. 79-327, 1979-2 C.B. 342; contra 
Self v. United States, 142 F. Supp. 939 (Ct. Cl. 
1956). 

42To avoid a potential tax problem, the loan 
requirement probably should be restricted to 


_ require security to a pledging of estate assets. 


43See IRC §7872. But see Treas. Reg. 
§25.2511-1(g)(1) (1973), which states, inter alia, 
that a transfer by trustee of trust property of 
which he has no beneficial interest does not 
constitute a gift by the trustee. 
“Treas. Reg. §20.2042(1)(b) (1979). 
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Corporation, Banking& Business Law 


The Continuing Evolution of 
Industrial Development Bond Financing 


This article will discuss some of the changes made by the Tax Reform Act of 1984 on the use and availability of 
industrial development bonds. 


Industrial Development Bonds 
(“IDB's") have become an increasingly 
popular method of financing economic de- 
velopment. Over the past few years, the 
volume of IDB's nationwide has increased 
from $6.2 billion to $44.0 billion.! The 
reason more and more companies are 
resorting to IDB’s to finance the acquisi- 
tion and construction costs of various 
projects is quite simple: through IDB 
financing, a project sponsor can borrow 
funds at effective interest rates which range 
on a floating basis between 65 percent to 75 
percent of the prime rate of interest. 

This dramatic growth in the use of 
IDB’s, however, has not gone unopposed. 
Concerns over lost tax revenues, huge and 
unprecedented federal budget deficits, and 
the efficacy and efficiency of the federal 
subsidy provided by IDB financing have 
prompted, over the past five years, almost 
annual legislative efforts to curtail the use 
and availability of IDB financing. 

Recently these efforts have culminated 
in two major revisions to the Internal 
Revenue Code of 1954, (the “Code”)? as it 
applies to IDB financing. In 1982, 
extensive changes were enacted as part of 
‘the Tax Equity and Fiscal Responsibility 
Act of 1982, Pub. L. No. 97-248 
(“TEFRA”), and more recently, on July 18, 
1984, President Reagan signed the Tax 
Reform Act of 1984, Pub. L. No. 98-369 
(the “Act”) which contains several addi- 
tional significant restrictions on the use 
and availability of IDB’s. 


Introduction to IDB Financing 

IDB’s are issued by or on behalf of a state 
or a political subdivision within a state 
(“issuer”) and sold by the issuer either at a 
public or private sale for purposes of 
financing qualified projects. Under Florida 
law, qualified projects include an industrial 
or manufacturing plant, a research and de- 
velopment park, an agricultural processing 
or storage facility, a headquarters facility, a 


tourism facility, a convention or trade 
show facility, an urban parking facility, a 
trade center, a health care facility, a motion 
picture production facility, a preservation 
or rehabilitation of a certified historic 
structure, an airport or port facility, a 
commercial project in an enterprise zone, a 
pollution control facility, a hazardous or 
solid waste facility, and certain housing 
projects.* 

The proceeds received by the issuer from 
the sale of IDB's are made available to a 
project sponsor to finance qualified 
projects using one of three formats: (i) a 
loan format pursuant to which the issuer 
lends the bond proceeds to the project 
sponsor; (ii) an installment purchase 
format pursuant to which the issuer 
acquires the project on behalf of the project 
sponsor and then sells the project to the 
project sponsor pursuant to an installment 
purchase contract; or (iii) a lease format 
pursuant to which the issuer acquires and 
leases the project to the project sponsor. 

For years, the private sector has had 
access to tax éxempt financing for private 
projects. However, since 1968 Congress 
has restricted an issuer's ability to finance 
certain private projects through the 
creation of IDB's. 


An IDB is an obligation commonly 
possessing two unique components: a 
major portion of its proceeds are used ina 
trade or business carried on by a 
nonexempt person, and the payment of 
principal or interest on an IDB is derived 
from, or secured by, money or property 
used in a trade or business.* A nonexempt 
person is defined to mean all persons other 
than state or local governments or tax 
exempt charitable, religious, educational, 
or other organizations described in §501(c) 
(3) of the Code.5 

Interest paid on an IDB is not tax 
exempt unless the IDB qualifies as an 
“exempt IDB,” or an “exempt small issue 
IDB,” or the IDB proceeds are used to 
finance an industrial park.* Generally, an 
“exempt purpose IDB” is an obligation the 
proceeds of which are used to finance one 
or more of the following facilities: (1) 
certain projects for multi-family residential 
rental property; (2) sports facilities; (3) 
convention or trade show facilities; (4) air- 
ports, docks, wharfs, mass-commuting 
facilities or parking facilities; (5) sewage 
and solid waste disposal facilities, or 
facilities for the local furnishing of elec- 
tricity or gas; (6) air or water pollution 
control facilities; and (7) certain other 
miscellaneous facilities.’ 

An “exempt small issue IDB” is an 
obligation the proceeds of which are used 
for the acquisition, construction, or 
improvement of land or depreciable 
property.* There are two kinds of exempt 
small issue DB's: an IDB with a principal 
amount less than or equal to $1,000,000 
(“$1,000,000 IDB”), and an IDB with a 
principal amount not exceeding 
$10,000,000 (“10,000,000 IDB”). The prin- 
cipal amount of a $1,000,000 IDB is 
computed by increasing the principal 
amount of the proposed IDB by anamount 
equal to the outstanding principal amount 
of all IDB’s previously issued with respect 
to projects in the same political 
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subdivision, provided the proposed project 
and the previously financed project have 
the same person (or a related person) as a 
principal user.’ In the case of a $10,000,000 
IDB, not only must prior IDB’s be aggre- 
gated with the principal amount of the pro- 
posed IDB in the manner described above, 
but capital expenditures of principal users 
and related persons incurred during a six- 
year period beginning three years before 
and ending three years after the date of 
issuance of the proposed IDB must be 
added to the principal amount of the pro- 
posed IDB.'° 


impact of TEFRA 

In 1982, TEFRA made several 
important changes relating to IDB fi- 
nancing and to make issuers more 
responsible in their approach to IDB 
financing. 

TEFRA places restrictions on the kind 
of facilities that can be financed by IDB’s. 
After December 31, 1982, IDB financing is 
unavailable if more than 25 percent of the 
proceeds of the IDB are used to provide a 
facility for serving retail food and 
beverages, for selling or servicing auto- 
mobiles, or for providing recreation or 
entertainment.'' Moreover, an IDBcannot 


finance any portion of a private or com- 
mercial golf course, country club, massage 


parlor, tennis club, skating facility 
(including roller skating, skateboard and 
ice skating), racket sports facility 
(including handball or racketball court), 
hot tub or suntan facility or racetrack. 

To keep public and elected officials 
adequately informed of IDB financed 
projects, TEFRA requires public hearings 
and approval by certain elected officials or 
by voter referendum prior to issuance of 
the IDB.'} To keep the Treasury informed 
of the type of facilities being financed, 
TEFRA also requires issuers to submit 
informational filings in connection with 
the issuance of IDB’s.'4 

Perhaps the most important long term 
change made by TEFRA goes to the very 
core of IDB financing. For a whole host of 
reasons, including huge budget deficits, the 
dramatic increase in the volume of IDB's, 
and a general consensus in Congress that 
IDB financing is an inappropriate vehicle 
for subsidizing private industry, TEFRA 
provides that exempt small issue IDB 
financing no longer be available after 
December 31, 1986. Other changes 
including limitations on the term of anIDB 
as well as restrictions on the use of ac- 
celerated cost recovery methods for 
facilities with IDB's.'> 
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Impact of The Tax Reform Act of 1984 
Continuing the trend set by TEFRA, the 
Tax Reform Act of 1984 establishes a new 
series of restrictions, some of which will 
have a very dramatic impact on IDB's. 

e Volume Cap 

The most important change is the 
imposition of a ceiling on the maximum 
amount of “private activity bonds” that can 
be issued within each state during any 
calendar year.'* Beginning in 1984, each 
state will have an annual ceiling on the 
amount of private activity bonds that can 
be issued based upon its population. To 
understand the ceiling it is important to 
comprehend what constitutes a private 
activity bond subject to the ceiling, how the 
ceiling is computed, and how a state’s 
quota of IDB’s will be allocated among and 
administered by the various issuers within 
that state. 

(a) What Constitutes a Private Activity 
Bond? Private activity bonds include most 
types of IDB’s and student loan bonds.'’ 
Private activity bonds do not, however, 
include any of the following: 

(i) Bonds to finance airports, docks, 
wharfs, or mass communicating facilities, 
or storage, parking or training facilities 
directly related to any of the foregoing, or 
convention or trade show facilities, 
provided the facility is owned by a 
governmental unit and not a private entity; 

(ii) Mortgage subsidy bonds; 

(iii) Bonds issued under §103(b)(4)(A) 
of the Code or 11(b) of the United States 
Housing Act of 1937 to finance residential 
housing projects; and 

(iv) Bonds issued for the benefit of 
organizations exempt under §501(c)(3) of 
the Code in furtherance of their tax exempt 
purposes. '* 

If a bond does not constitute a private 
activity bond, then it is not subject to the 
volume cap. 

(b) What is the Amount of the Cap? The 
Act provides that the ceiling on private 
activity bonds will be set annually at $150 
for each state resident as determined by the 
most recent population estimate by the 
Bureau of the Census. Starting in 1987, the 
ceiling will be decreased to $100 for each 
state resident.!? 

(c) How Will the Ceiling be Allocated 
and Administered? The Act sets forth rules 
for allocating the annual ceiling on private 
activity bonds. The Act provides that 50 
percent of Florida’s cap is to be allocated to 
the state and agencies which issue IDB’s on 
behalf of the state. The remaining 50 
percent of the ceiling is to be allocated to 
various municipalities based on their 
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relative population as estimated by the 
Bureau of the Census. In areas with over- 
lapping jurisdiction, such as between a city 
and a county, the population will be allo- 
cated exclusively to the political subdivi- 
sion with the broader sovereign powers 
(usually the city), unless such political sub- 
division surrenders its population in the 
common area to the political subdivision 
with the narrower sovereign powers.”? 

Generally, these rules apply in the 
absence of a different allocation system 
established by the state. The Act provides 
the governor of each state with authority to 
establish by proclamation a different allo- 
cation system. The governor's authority 
lapses, however, on the first day of the first 
calendar year beginning after the state's 
legislature has been in regular session at 
least 60 days after the enactment of the Act, 
or the effective date of any state legislation 
affecting the allocation, whichever is 
earlier.*! 

(d) Florida's Alternate Allocation 
Scheme. On October 9, 1984, Governor 
Graham signed Executive Order Number 
84-181 (“executive order”), thereby exer- 
cising the power granted to him under the 
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Act to implement an alternate system for 
allocating and administering private 
activity bonds. Generally, the executive 
order establishes a mechanism for 
reserving and obtaining an allocation, 
divides the volume cap into three separate 
categories, prioritizes projects within each 
category, and provides a mechanism for ef- 
ficiently distributing the volume cap 
throughout the state. 

To obtain an allocation, an issuer must 
file a “notice of intent to issue” (“notice”) 
with the Office of Planning and Budgeting 
of the Executive Office of the Governor 
(“executive office”). The notice must be 
filed after completion of the public hearing 
and approval process required by TEFRA, 
but before the private activity bond is 
issued. 

Generally, the executive office will issue 
written confirmations of allocations on a 
first-come, first-served basis. The written 
confirmation will enable an issuer to 
reserve an allocation for a specific project 
for a period of 90 calendar days after the 
date the written confirmation was issued. 
This 90-day period is tolled during valida- 
tion proceedings. If a written confirmation 
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On or after July | of each year, the state 
allocation pool is available to all issuers 
within a particular county, provided the 
county allocation for that county has been 
totally exhausted or is inadequate for the 
requested allocation. Written confirma- 
tions for an allocation from the state 
allocation pool after July | are made ona 
first-come, first-served basis. Finally, the 
state allocation pool is available to state 
agencies on a priority basis to the extent of 
the pool available at the time notice is filed 
by the state agency. 

From January | to September | of each 
year, each county has a county allocation 
equal to $75 for each resident in the county. 
The allocation is available to all issuers 
located within the county on a first-come, 
first-served basis until it is either 
completely exhausted or inadequate to 
fund a particular project. If the county allo- 
cation for a particular county is exhausted 
or inadequate before September |, the 
issuer may obtain an allocation from the 
state allocation pool on a first-come, first 
served basis, provided that no such 
allocation will be made prior to July |, and 
provided that there are funds available in 
the state allocation pool. 

Prior to July 1, priority projects may not 
be financed from the county allocation, 
though this restriction is removed after 
July 1. Beginning on September | of each 

- year, all county allocations which have not 
been used or reserved are added to the state 
allocation pool and are available to all 
issuers with the state in accordance with the 
priority rules for the state allocation pool 
discussed earlier. 

Prior to September |- of each year, a 
small issuer pool is available only to “small 
counties,” which are defined to be counties 
with a population of 50,000 or less. 

However, a small county is not permitted 


_ the capital account of the facility and are 


access to the small issuer pool unless the 
county allocation for the small county is 
exhausted or inadequate for the project 
and the state allocation pool is exhausted, 
unavailable or inadequate. Starting 
September | of each year, any portion of 
the small county pool which has not been 
validly reserved for a project automatically 
becomes part of the state allocation pool. 

(e) Effective Date. Generally, the Act 
provides that the volume cap applies to all 
IDB’s issued in 1984, but grandfathers any 
IDB issued before January 1, 1985, 
provided an inducement resolution was 
passed before June 19, 1984. . 

e Restrictions on the Purchase of Land 
or Existing Facilities and Other 
Miscellaneous Facilities 

In addition to limiting the amount of 
IDB’s that will be available in the future, 
the Act imposes new restrictions on the 
available uses of IDB’s. Generally, no more 
than 25 percent of bond proceeds can be 
used to purchase land or an interest in 
land.*? Exceptions are made for certain 
first time farmers, industrial parks, and 
land acquired for environmental purposes 
in connection with airports, mass transit or 
port development projects.*? 

The Act also provides that existing 
facilities may not be acquired with the 
proceeds of IDB’s unless the facilities are to 
be “substantially rehabilitated.” Substan- 
tial rehabilitation requires (i) with respect 
to acquisition of a building, that an amount 
equal to at least 15 percent of the 
acquisition costs of the building and its 
equipment be used for rehabilitation ex- 
penditures, and (ii) for other types of 
facilities, that 100 percent of the 
acquisition costs be spent on 
rehabilitation.-4 Rehabilitation expendi- 
tures qualify only if they are chargeable to 


incurred within two years of the date of 
acquisition of the facility or the date of 
issuance of the bond, whichever is later.*5 

Finally, no portion of the proceeds of 
IDB’s may be used to finance an airplane, 
sky box, health club facility, gambling 
facility, or liquor stores.?6 

The Act provides that these restrictions 
apply to IDB’s issued in 1984. However, if 
an inducement resolution was passed 
before June |, 1984, and the IDB is issued 
before January 1, 1985, the land and 
existing facility restrictions will not 
apply.’ 

e Limitation on Principal Amount of 

Exempt Small Issue IDB’s 

The Act contains a new limitation on the 
principal amount of exempt small issue 
IDB’s which may be issued and 
outstanding on behalf of a beneficiary of 
IDB’s. Generally, the Act provides a 
$40,000,000 ceiling on the amount of 
exempt small issue IDB’s which may be 
outstanding for a “test-period beneficiary” 
during a three-year period beginning on the 
later of date the IDB-financed facilities 
were placed in service or the date of 
issuance of the IDB. For these purposes, 
the owner of IDB-financed facilities, 
together with principal users of the 
facilities and persons who are related by 
statutory definition to either the owner ora 
principal user, will be regarded as test- 
period beneficiaries. The amount of an 
IDB allocated to owners, principal users 
and related persons will be based on their 
respective ownership and use of IDB- 
financed facilities. 

e Aggregation of Issues for a 

Single Project 

Under prior law, a single project could 
be financed under certain circumstances by 
multiple issues of IDB’s which in the aggre- 
gate exceeded $10,000,000. For example, a 
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multi-story office building which cost in 
excess of $10,000,000 could be financed 
floor by floor. Similarly, individual stores 
in shopping malls could be financed by 
separate issues. Different unrelated part- 
nerships could be created to own each floor 
_ to avoid aggregation of issues. The Act 
prevents this practice by requiring aggre- 
gation of all issues which share substantial 
common facilities, such as heating and 
cooling systems, entrances, malls, elevators 
and lobbies.** 

Arbitrage 

The Act contains new restrictions on the 
investment of bond proceeds at a yield 
higher than the yield of a bond issue. 
Exceptions are permitted during certain 
temporary periods. Excess arbitrage 
profits must be rebated to the United 
States.*? 

e Guaranteed Bonds 

The Act denies federal tax exemption to 
interest paid on bonds which are federally 
guaranteed. Exceptions are permitted, 
however, for certain specified 
governmental insurance and_ housing 
programs and for investments of bond 
proceeds during construction and other 
temporary periods.*” 

e Sunset of Exempt Small Issue IDB's 

TEFRA provided that the authority to 
issue exempt small issue IDB’s would 
expire after December 31, 1986.3! The Act 
partially negates this sunset provision by 
providing that exempt small issue IDB's 
can be issued to finance manufacturing 
facilities through December 31, 1988.** 


Conclusion 

IDB’s are one of the most important 
government-sponsored methods available. 
for financing industrial growth, par- 
ticularly during periods of high interest 
rates. In the past, however, some issuers 
have acted irresponsibly by financing 
facilities such as sky boxes, massage 
parlors, and hot tub facilities. These abuses 
have led to the numerous restrictions con- 
tained in TEFRA and the Tax Reform Act 
of 1984. 

Hopefully, the recent wave of legislation 
will achieve its purpose of curbing abusive 
financings. In addition, the new volume 
cap should encourage issuers to be more 
responsible in selecting the projects to be 
financed with IDB's. Finally, if issuers and 
project sponsors act more responsibly in 
the future, the business community may be 
able to demonstrate to Congress that IDB- 
financing is a necessary financing 
technique, especially for small businesses. 


'REPOR1 OF 1HE U.S. HOUSE OF 
REPRESENTATIVES COMMITTEE ON WAYS AND 
MEANS ON H.R. 4170, October 21, 1983, 1983 P- 
H Federal Taxes, REPOR? BULLETIN, vol. LXIV, 
p. 375, Prentice-Hall, Inc., Englewood Cliffs, 
N.J., October 27, 1983. 

?Citations to the Internal Revenue Code of 
1954 do not include amendments to the Code 
made by the Tax Reform Act of 1984. 

SFLA. Stat. Ann. §§159.27(5) (West Supp. 
1983). 

41.R.C. §103(b)(2) (West Supp. 1983). 

5ILR.C. §103(b)(3) (West Supp. 1983). 

*LLR.C. §§103(b)(4), (5) & (6) (West Supp: 
1983). 

7ER.C. §103(b)(4) (West Supp. 1983). 

*LR.C. §103(b)(6) (West Supp. 1983). 

§103(b)(6) (West Supp. 1983). 

LR.C. §103(b)(6) (West Supp. 1983). 

§103(b)(0) (West Supp. 1983). 

21.R.C. §103(b)(0) (West Supp. 1983). 

'ELR.C. §103(k) (West Supp. 1983). 

'STLR.C. §103(1) (West Supp. 1983). 

§§103(b)14) & 168(1)(12) (West 
Supp. 1983). 

'’Tax Reform Act of 1984, Pub. L. No. 98- 
369, §621, 98 915-918. 

7 Act §621, 98 Stat. 915-918. 

Act §621, 98 Stat. 915-918. 

Act §§621, 630, 98 S1a1. 915-921. 

~™Act §621, 98 Siai. 915-918; 
§103A(g)(3)(B) (West Supp. 1983). 

*1Act §621, 98 Sia1. 915-918. 

22 Act §627, 98 Stat. 928-931. 

23d. 

25 Jd. 


LR.C. 


26 Id. 

27 Act §630, 98 STAT. 933-934. 

2 Act §628, 98 S11. 931-932. 

Act §624, 98 Stat. 922-924. 

™ Act §622, 98 S1A1. 918-921. 
MLR.C. §103(n) (West Supp. 1983). 
2 Act §630, 98 stA1, 933-934. 
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Imagine: 


history-making condo conversion. 


There's just one little snag. 


8 a.m., Pacific Standard Time, July 3rd. 

That's when certain documents had to be recorded at 
the county recorder's office. Or the developer would have 
missed the settlement deadline for phase one of his 
550-unit condo conversion. One of the biggest ever on the 
West Coast. 

The problem? He wasn't able to deliver the last of the 
documents to us until midnight, the night before. It was 
our job to put them in recording order—all 2,350 pages 
of therm—and get them to the recorder's office on time. 

The solution? We put in an extra day's work that 
night, and were at the recorder’s office at 8 a.m. sharp. 
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The Contempt Dilemma: Support vs. Property and 


Third Party Debts 


Part Two of a two-part special series on contempt 


by Scott Jay Feder 


Florida’s judiciary has long recognized 
its power to use its extraordinary remedy of 
contempt proceedings to enforce the pay- 
ment of alimony or child support. The 
courts have done this despite the constitu- 
tional prohibition against imprisonment 
for nonpayment of debt by holding that 
alimony and child support are not debts 
but instead arise from a marital duty and 
from a duty to society. It is a public 
necessity that these obligations of support 
are paid. The recurring problem is that the 
courts have been inconsistent in deter- 
mining whether a particular obligation is 
alimony or child support and thus whether 
the obligation is enforceable by contempt 
‘proceedings. Another problem occurs when 
the obligation is to a third party such as a 
bank or a doctor. Whether the responsible 
party,' who can afford to pay, can be held 
in contempt for not paying little Johnny’s 
school tuition bill or the dental bill for 
orthodontia work which. little Mary 
needed, is not clear under the case law. 
Currently, most of Florida’s courts have 
held that the responsible parties cannot be 
held in contempt for not paying these bills 
despite being ordered to do so by the court. 
On the other hand, several recent decisions 
mark the beginning of a new trend; the 
court’s power to enforce its order by con- 
tempt is being utilized more in these cases 
to protect the interests of the parties need- 
ing support. 


Basis For Using The Contempt Power 

Our state constitution provides that “no 
person shall be imprisoned for debt, except 
in cases of fraud.” In dissolution of mar- 
riage cases, however, the courts have held 
that this constitutional prohibition against 
imprisonment for debt does not apply to 
the willful nonpayment of alimony or child 
support. The essential reason is the public 
necessity that the primary wage earner 
‘support the other party to the marriage 
and the children. Early on the courts 


recognized society’s interest in ensuring 
that the responsible party make the sup- 
port payments. The courts have distin- 
guished alimony from debt to permit the 
use of contempt power to enforce payment 
for support. 

In the first case, Bronk v. State, 31 So. 
248 (Fla. 1901), addressing this issue in 
Florida, the Supreme Court of Florida 
held that alimony is not a debt within the 
meaning of the constitutional inhibition. 
Instead, alimony is a marital obligation 
and a personal duty, not only from one 
party to the other, but from the person to 
society as well. The court stated that: 

It is almost universally settled that alimony or 
maintenance from the husband to the wife is not 
a debt, within the meaning of the constitutional 
inhibition against imprisonment for debt. It is 
regarded more in the light of a personal duty due 
not alone from the husband to the wife, but from 
him to society, that the courts of equity have the 
power to enforce by detention of the person of 
the husband in cases where he can discharge it, 


but will not. People v. Burton, 16 Colo. 75, 26 
Pac. 149. 


The Supreme Court similarly held in 
Pollack v. Pollack, 31 So.2d 253 (Fla. 
1947), that the obligation of child support 
is not a debt but a marital duty like 


alimony which society has an interest in 


seeing paid. The courts have inherent juris- 
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diction to protect society’s interest which 
includes using the power of contempt. In 
Pollack, the court stated that it is a: 
[W]ell settled principle that the law imposes on 
civilized man the duty to provide food, shelter 
and raiment for his own. It was one of the 
conditions upon which Adam was banned out of 
the garden, and it has been the law ever since. 
Courts of equity have inherent jurisdiction to 
protect infants. They are wards of the court and 
when the Chancellor is concerned with their 
bread and butter, he does not take his cue from 
Elijah and the ravens, he draws it from the 
earnings of the father. 


Florida’s courts thus recognize their 
power to hold a party in contempt for 
failure to pay alimony or child support. 


Substance Over Form: The Test 

The initial problem is in determining 
whether an obligation is in the nature of 
alimony or child support or whether it is in 
the nature of a settlement of property 
rights. The courts have enunciated a test 
for determining the answer to this ques- 
tion, but it does not provide anything more 
than a framework for resolving the issue. 
Moreover, the courts have not been consis- 
tent in applying the test. The result has 
been a lack of guidance for lawyers as to 
which obligations are enforceable by con- 
tempt. 

In examining obligations to see if con- 
tempt proceedings are permitted, the courts 
have been concerned with the substance of 
the obligation, not its form. The courts will 
look beyond the labels put upon an obliga- 
tion in determining its true nature. As the 
Third District Court stated in Halpern v. 
Halpern, 436 So.2d 366 (Fla. 3d DCA 
1983), citing Underwood v. Underwood, 
64 So.2d 281 (Fla. 1953), “the name 
assigned may not be conclusive of the 
question of the character of the obliga- 
tion.” The test is whether the payments 
involve an exchange of financial rights or 
obligations as opposed to payments which 
serve to discharge the party’s duty to 


E | I 


support the other party and the children. If 
the former, then the obligation is in the 
nature of a settlement of property rights; 
the latter concerns payments considered to 
be alimony or support which are enforce- 
able by contempt. The case law, however, 
shows that the application of the test has 
not created answers as to which obliga- 
tions are alimony or support and which are 
not. 

In Howell v. Howell, 207 So.2d 508 (Fila. 
2d DCA 1968), the Second District held 
that periodic payments which the husband 
agreed to pay to the wife were not alimony 
but rather part of a property settlement. In 
that case, the trial court had entered an 
order adopting a property settlement agree- 
ment whereby the husband agreed to pay 


the wife $100 per week unless and until she 
remarried. Prior to the contempt petition 
by the wife, the husband had moved for 
modification of this sum. The court denied 
the request for modification on the basis 
that the stipulated periodic payments were 
a settlement of property rights. The 
appellate court agreed finding that these 
payments were the consideration the 
husband had to pay to the wife for her 
transfer of valuable property rights to him. 
The payments were accordingly part of the 
property settlement between the parties. 
Thereafter the wife brought a contempt 
action. The trial court denied the petition 
because it had previously been determined 
that the payments were not alimony. The 
remedy of contempt was not available to 


enforce payment. The Second District 
affirmed this ruling. 

In numerous other cases the courts have 
generally held that payments for loan 
obligations are not alimony or support but 
instead are in the nature of a settlement of 
property rights. Asa result, the courts have 
no authority to use their contempt power 
to enforce payment. In State ex rel. Cahn 
v. Mason, 4 So.2d 255 (Fla. 1941), the 
Supreme Court of Florida held that the 
payment of bank loans acquired by the 
parties during the marriage, pursuant to a 
final judgment incorporating a settlement | 
agreement between the parties, was not 
based upon any marital duty. This pay- 
ment was instead based upon a civil debt 
and contempt could not be used. 
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Similarly, the First District held in 
Corbin v. Etheridge, 296 So.2d 59 (Fla. Ist 
DCA 1974) that payments on a bank loan 
for the marital home which the husband 
had been ordered to make were in the 
nature of a property settlement and thus 
not enforceable by contempt. In drawing 
this conclusion the court noted that once 
the mortgage was satisfied, the husband’s 
obligation ended but it did not end if the 
wife remarried or died. 

In another decision, the First District 
Court in Baill v. Ball, 440 So.2d 677 (Fla. 
Ist DCA 1983), held that a husband’s 
court-ordered obligation to pay a bank 
loan and the parties outstanding Visa 
account was not related to his duty to 
provide child support or alimony. The 
husband could not be held in contempt for 
not making the payments. 

Until just recently, the rule seemed clear 
that payments of loans were a settlement of 
property rights, and contempt was not a 
remedy for a party’s failure to make these 
payments. 

Recently, the First District Court de- 
parted from this line of cases and ruled that 
contempt proceedings could be used to 
force the husband to pay bills for house- 
hold furnishings awarded to the wife pur- 
suant to a final decree of dissolution. In 
Cobb v. Cobb, 399 So.2d 479 (Fla. Ist 
DCA 1981), the district court upheld the 
lower court’s finding that the furnishings 
had been awarded “not as any settlement 
of property rights between the parties but 

upon a marital duty of the husband to the 
_ wife.” This decision marked the beginning 
of a trend wherein courts have upheld the 
use of the extraordinary power of con- 
tempt for obligations other than those 
clearly labeled as alimony, maintenance, 
or child support. 

In several recent decisions, the Third 
District has evidenced its approval of the 
use of the contempt power for obligations 
which had traditionally been held to be in 
the nature of a settlement of property 
rights not enforceable by contempt. 

In Zuccarello v. Zuccarello, 429 So.2d 
68 (Fla. 3d DCA 1983), the court upheld a 
finding of contempt for a party’s failure to 
make monthly payments to the other party 
pursuant to an agreement incorporated 
into the final judgment. The court found 
that the agreement was not a true “prop- 
erty settlement agreement” since it did not 
involve an exchange of financial rights or 
obligations. Furthermore, even though the 
agreement specified that the wife “waive[d] 
all. alimony claims,” the husband’s agree- 
ment to pay her $20,000 in monthly install- 


ments was not a mere debt but served to 
discharge his marital duty to support her. 
The court also noted that another indica- 
tion leading to this conclusion was the 
parties’ specific agreement that this pay- 
ment could not be discharged in bank- 
ruptcy (alimony or support is not discharge- 
able). The Third District again upheld the 
use of the contempt power in Halpern v. 
Halpern, ruling that certain sums referred 
to in a final judgment of dissolution were 
alimony obligations and not a property 
settlement. 

Another recent decision upholding the 
trial court’s use of contempt proceedings is 
McCombes v. McCombes, 440 So.2d 683 
(Fla. Ist DCA 1983). In that case, the First 
District Court stated that an award of the 
marital home in a final judgment as lump 
sum alimony was enforceable by con- 
tempt. Additionally, after the final judg- 
ment was entered, the parties had agreed to 
change the form of the award by substi- 
tuting the sum of $21,000, payable in 
installments, for the award of the marital 
home. The husband then failed to make the 
payments. The district court affirmed the 
trial court’s finding of contempt for non- 
payment of the installments. The court 
held that the post-judgment agreement did 
not convert the court’s award of lump sum 
alimony into a property settlement agree- 
ment. 

This recent line of cases indicates a trend 
by the courts to find that an obligation is in 
the nature of alimony or support thus 
permitting the use of contempt proceed- 
ings in dissolution of marriage cases to 
enforce payment of sums which a party 
had been ordered to make. Furthermore, 
the decision in Cobb represents another 


important departure from prior cases be- 
cause it was the first time that a court 
upheld the use of the court's extraordinary 
power of contempt for an obligation by 
one party to pay a debt owed to a third 
party. 


Obligations To Third Parties 

In State v. Mason, the Supreme Court of 
Florida indicated that another reason why 
contempt was not available as a remedy to 
enforce payment in that case was because 
the obligation to pay the bank loans was a 
debt owing to a third party. The court 
specifically ruled that “The decree being 
one requiring the payment of a debt then 
due to a third party is not a decree that may 
be enforced by proceedings in contempt.” 
This rule has been followed by many 
courts. 

In State ex rel. Reno v. Richardson, 348 
So.2d 62 (Fla. Ist DCA 1977), the First 
District Court granted a petition for writ of 
habeas corpus by a husband who had been 
found in contempt and imprisoned by the 
trial court. The husband had failed to 
abide by the court’s final judgment, which 
had ordered him to pay the parties’ joint 
obligations to a finance company, a furni- 
ture store, and a department store. The 
trial court ordered that the husband be 
confined in the county jail for 60 days 
unless he purged himself of the contempt 
by making the payments. The appellate 
court, finding State v. Mason, to be 
“squarely on point,” ruled that a decree 
requiring the payment of a debt due to a 
third party may not be enforced by pro- 
ceedings in contempt. 

The Second District also followed the 
rule stated in State v. Mason in holding 
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that a divorce decree directing a husband 
to pay a judgment which a third party had 
obtained against the wife was not enforce- 
able by contempt. In State ex rel. Gilham 
v. Phillips, 193 So.2d 26 (Fla. 2d DCA 
1966), the husband had filed a suggestion 
for writ of prohibition to restrain the trial 
judge from proceeding forth with a con- 
tempt hearing. The suggestion claimed 
that the court had no jurisdiction because a 
circuit court, in a divorce action, has no 
authority to enforce by contempt the pay- 
ment of a debt to a third person. The 
district court agreed with the husband’s 
position. 

The Fourth District Court also adhered 
to the State v. Mason rule but stated in 
dicta that the result was “{tJotally out of 
step with the Supreme Court’s recent 
holdings. . . .” Schminkey v. Schminkey, 
400 So.2d 121 (Fla. 4th DCA 1981). The 
husband had been found in contempt for 
failing to repay a bank loan which he had 
agreed to pay as part of a settlement 
agreement. Following the State v. Mason 
rule, the district court quashed the order of 
contempt. Deeming the matter to be of 
great public importance, the court certified 
the following question to the Supreme 
Court of Florida: When A Provision in a 
Final Judgment of Dissolution Obligates a 
Husband to Pay A Debt Owed to A Third 
Party by Both Husband and Wife and the 
Husband Fails to Pay, Can He be Held-in 
Contempt? 

Unfortunately, the question did not 
reach the Supreme Court. 

The State v. Mason rule that contempt 
proceedings cannot be used in dissolution 
cases to enforce payment of obligations 
due to third parties is a poorly reasoned 
rule. It conflicts with the principle that it is 
in the public’s interest that support pay- 
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ments be made. The rule results in the 
denial of the strong remedy of contempt 
proceedings for those most needing it 
simply because the payment is not due 
directly to the party but rather to some 
third party. The ostensible rationale for the 
rule was that there was no longer a public 
necessity to enforce payment when the 
obligation had been converted into a debt 
to a third person. This reasoning ignores 
practical considerations. In reality the only 
difference between a direct support pay- 
ment and one to a third party is technical. 
The only consideration should be whether 
a payment is in the nature of alimony or 
support. 

For example, the amount of child sup- 
port awarded often reflects anticipated 
medical needs. A failure to abide by such 
an order certainly permits the use of the 
court’s contempt power. Why then should 
the court not be permitted to.enforce by 
contempt the failure to abide by an order 
to pay medical bills for services already 
rendered? The fact that the obligation is to 


_a third party for benefits already received 


does not convert the need that the pay- 
ments be made. Often, a party will be 
embarrassed to return to the doctor if there. 
are outstanding bills. In some cases the 
doctor may even refuse to treat the patient 
until the bills are paid. There can be no 
dispute that this type of obligation is in the 
nature of support or alimony. The need for 
payment is just as great and the fact that a 
third party is owed the money is irrelevant. 

Similarly, a court order that a party pay 
for the mortgage loan on the marital home 
should be enforceable by contempt pro- 
ceedings. The need for a roof over one’s 
head is obviously in the nature of support 
or alimony. There is no distinction between 
a payment to the wife or one directly to the 
bank. The public necessity that this pay- 
ment be made is the same in either situa- 
tion. 

The State v. Mason rule makes no sense 
and should be abolished. The only crite- 
rion which is relevant is whether the obliga- 
tion is in the nature of alimony or support. 
If it is, then the public necessity that the 
payment be made requires that the courts 
be allowed to utilize contempt proceedings 
to enforce the payment of the obligation. 
The Cobb case hopefully marks the begin- 
ning of the end of this rule. 


Ramifications for the Family Law 
Practitioner 

The effect of these rulings for lawyers is 
three-fold. First, the lawyer should be 
aware of the case law to be able to negotiate 


and draft marital settlement agreements. 
The remedy of contempt is an extremely 
powerful resource in forcing a responsible 
party to make payments owed; the client’s 
interest in being able to resort to this 
remedy to enforce payment should always 
be considered. Second, the lawyer must be 
able to advise the client who needs to 
enforce a divorce decree as to the quickest, 
most effective and least costly method of 
enforcement. It is a complete injustice for 
an attorney to spend the client’s money in 
seeking an order of contempt when there is 
no basis under the law for the court to so 
rule.? Finally, the family. law practitioner 
should be aware of these decisions to be 
able to obtain an order of contempt from 
the court in situations involving obliga- 
tions not clearly labeled as alimony or 
support or in which the payment is owed to 
a third party. 


Conclusion 


The court’s extraordinary power of con- 
tempt may be used to enforce the payment 
of alimony or support. The public neces- 
sity (and the personal necessity of the 
spouse or child needing support) mandates 
this strong remedy despite the constitu- 
tional inhibition against imprisonment for 
debt. The courts have.recognized this need 
and have permitted the use of contempt 
proceedings for these types of obligations. 
Problems arise, however, in determining 
whether certain obligations are in the 
nature of alimony or support as opposed to 
a settlement of property rights and whether 
the rule as to third party obligations ap- 
plies. The hope is that the recent trend 
toward permitting the use of contempt 
proceedings in these cases continues, thus 
ensuring that the paramount needs of the 
spouse and children are protected. 


‘In an attempt to eradicate sexism from the 
article, terms such as “primary wage earner” and 
“responsible party” shall be used to describe the 
spouse ordered to pay support. Historically, the 
responsible party for supporting the family has 
been. the husband. The courts continue to refer 


- to the man’s common law duty to support his 


wife and children. Perhaps in today’s changing 
society this burden will evolve toward equal 
responsibility. 

2Similarly, the practitioner must be able to 
move for contempt properly to avoid the costly 
(and embarrassing) occurrence of a reversal. 
The number of decisions reversing the trial 
court’s finding of contempt because the order 
(which is generally drafted by the practitioner) 
fails to affirmatively state that the party being 
held in contempt has the present ability to pay 
and willfully refuses to do so is appalling. It isa 
requisite finding by the court and must be 
reflected in the order holding the party in 
contempt. 
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Tax Law Notes 


Year End Tax Planning For Individuals Through 
Charitable Contributions—1984 


by Charles E. Muller 


December—’tis the season to be gen- 
erous and—where charities are concerned, 
federal tax law encourages that generosity. 
Properly planned contributions can maxi- 
mize the tax advantages of giving to 
charity, thus reducing the donor’s overall 
cost and encouraging larger contributions. 
In addition, while the Tax Reform Act of 
1984 (“the Act”) requires greater substantia- 
tion of charitable contributions, particu- 
larly those made after 1984, the Act creates 
greater incentives for charitable giving at 
year end 1984 and thereafter. 


Substantiation and Reporting of In 
Kind Contributions 

Tax planning of charitable contributions 
of property other than cash (“in kind” 
contributions) begins with the determina- 
tion of the fair market value of such 
property on the date of delivery. Obvi- 
ously, greater deductions and lower tax 
liabilities result from overstating the value 
of in kind contributions. Existing Treasury 
Regulations provide that if an individual 
taxpayer makes a charitable contribution 
of an item of property other than money 
and claims, therefore a deduction in excess 
of $200,' he must attach to his income tax 
return, in addition to other information, a 
statement as to the fair market value of the 
property at the time the contribution was 
made, the method utilized in determining 
such fair market value, and, if the valuation 
was determined by appraisal, a copy of the 
signed report of the appraiser. Although 
existing Treasury Regulations do not 
require a donor to obtain an appraisal of 
donated property at the time of contribu- 
tion, prudence dictates that a contempora- 
neous appraisal be secured to establish a 
taxpayer’s claimed deduction. 

Beginning with tax returns filed after 
1984, and thus including those for calendar 
year 1984, the Act provides a nondeduct- 
ible penalty of 30 percent of any tax 
underpayment (of $1,000 or more) caused 


by a “valuation overstatement” of an in- 
kind charitable contribution.? A valuation 
overstatement exists if the value of prop- 
erty claimed on a tax return exceeds 150 
percent of the amount finally determined 
to be the correct valuation. This additional 
liability is in addition to the donor’s tax 
deficiency resulting from the overvalued 
contribution and will apply regardless of 
the length of the donor’s ownership of the 
property. However, the penalty does not 
apply to contributions of securities for 
which market quotations are available on 
an established securities market as of the 
date of contribution. 

The Internal Revenue Service may waive 
all or any part of such tax penalty on a 
showing by the donor that there was a 
reasonable basis for the valuation claimed 
on his tax return and that such claim was 
made in good faith. However, the penalty 
may not be waived unless the claimed value 
was based on a “qualified appraisal made 
by a qualified appraiser,” and in addition, 
the taxpayer made a good faith investiga- 
tion of the value of the contributed prop- 
erty. Since this penalty provision may 
apply to contributions made in 1984, 
donors may be well advised to obtain 
qualified appraisals of 1984 in kind contri- 
butions. 


The concept of a “qualified appraisal 
made by a qualified appraiser” also ap- 
pears in another section of the Act which 
will apply to contributions made after 
1984.3 Under such section the Secretary of 
the Treasury is directed to issue on or 
before December 31, 1984, Regulations 
requiring that in the case of an in-kind 
contribution by an individual, closely-held 
corporation or personal service corpora- 
tion after 1984 the donor must (1) obtain a 
“qualified appraisal,” (2) attach an “ap- 
praisal summary” to his tax return re- 
flecting the deduction of such property, (3) 
attach, to the return additional informa- 
tion as required by Regulations, and (4) 
retain the appraisal report for'so long as is 
required by Regulations. The qualified 
appraisal requirement, however, will not 
apply with regard to contributions of pub- 
licly traded stocks and bonds, nonpublicly 
traded stock with claimed value of $10,000 
or less, and other in-kind contributions 
with claimed value of $5,000 or less. With 
regard both to the $10,000 and $5,000 
exceptions, an aggregation rule applies, so 
that all contributions by a donor of similar 
property to one or more donees. during 
each tax year are treated as single contribu- 
tions. 

A qualified appraiser is defined as an 
appraiser qualified to appraise the type of 
property contributed. The appraiser can 
not be the donor, donee, the seller of the 
property to the donor, an employee, a 
family member or other persons related to 
the donor, donee or such seller. Further, an 
appraisal will not be considered qualified if 
all or part of the fee paid for it was based on 
a percentage of the appraised value of the 
property except where such fee was based 
on a sliding scale paid to a generally 
recognized association regulating ap- 
praisers. 

A donor subject to the qualified ap- 
praisal requirement will be required to 
submit his appraisal summary to the donee 
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or donees receiving the subject property for 
donee acknowledgement.‘ This require- 
ment begins the information stream 
through which charitable organizations 
will be able to comply with a provision of 
the Act which may require additional record- 
keeping on their part. Beginning with in- 
kind contributions received after 1984 
which are sold or disposed of by charity 
within two years of receipt, donee 
charity will be required to report to the 
Internal Revenue Service with regard to 
each such disposition the name, address 
and taxpayer I.D. number of the donor, a 
description of the property, the date of 
contribution, the amount received on dis- 
position, and the date of disposition.5 Each 
donee organization required to submit 
such report to the Internal Revenue Service 
is also required to submit the report to 
donors of sold or disposed property. The 
donee reporting requirements will not 
apply to in-kind contributions of publicly- 
traded securities and property the donor’s 
claimed value of which did not exceed 
$5,000 subject to a similar aggregation rule 
as described above. 


Charitable organizations may incur pen- 
alties for each negligent or intentional 
failure to report such dispositions.® There- 
fore, beginning January 1, 1985, to the 
extent charities do not already maintain 
the type of information required to com- 
plete the Internal Revenue Service disposi- 
tion report, they must begin to maintain 
such information and systems whereby 
dispositions of contributed property within 
two years of receipt will be readily 
identified: 


Deduction Reduction for Certain 
Income Elements 

After the fair market value of an in-kind 
contribution is determined and properly 
substantiated, the donor’s income tax de- 
duction for such contribution may be sub- 
stantially less than fair market value. If a 
donor would have realized ordinary in- 
come or short term capital gain had the 
donated property been sold for fair market 
value on the date of contribution, the 
donor must reduce the amount of his 
contribution deduction by the amount of 
such unrealized ordinary income or short 


term gain.’ Further, if the object of an 
individual donor’s contribution is tangible 
personal property and the donee’s use of 
the property will be unrelated to the pur- 
pose or-function of the donee constituting 
the basis of its tax exempt status, the donor 
must also reduce his contribution deduc- 
tion by 40 percent of the amount which he 
would have realized as long term gain if the 
donated property had been sold at fair 
market value. Finally, a donation of any 
long term capital gain property to (or for 
the use of) a private foundation® generally 
must be reduced by 40 percent of such gain. 

The Act has also reduced the long term 
holding period for capital gains from one 
year to six months for assets acquired after 
June 22, 1984. Thus, for year end giving 
after December 22, 1984, appreciated prop- 
erty acquired after June 22, 1984, may 
avoid the short term gain reduction. The 
ordinary income element of reduction, 
however, must continue to be observed in 
the case of inventory items, §306 stock or 
property subject to depreciation recapture. 

Under the Act a donor’s contribution of 
publicly-traded stock to or for the use of 
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any private foundation need not be reduced 
by its long term capital gain element to the 
extent such contribution when added to all 
other contributions of such stock by the 
donor to which this exception applies does 
not exceed 10 percent of the value of the 
outstanding stock of such corporation.? 
For purposes of the 10 percent limitation, 
contributions by a donor’s brothers, sisters, 
spouse, ancestors, and lineal descendants 
are treated as made by the donor. In this 
regard the Act encourages contributions of 
appreciated publicly-traded stock to or for 
the use of private foundations even at year 
1984 since this exception to the usual long 
term capital gain reduction rule applies to 
contributions made after July 18, 1984. 


Annual Percentage Limitations 

An individual may not deduct in any one 
taxable year an amount greater than 50 
percent of his contribution base for that 
year (adjusted gross income determined 
without regard to net operating loss carry- 
backs). The 50 percent limitation is re- 
placed by a 30 percent limitation in the case 
of capital gain property held long term and 
valued higher than the donor’s basis. Both 
limitations are subject to provisions which 
carry forward a year’s contributions in 
excess of the applicable percentage limita- 
tions (“excess contributions”) to the 
donor’s five succeeding taxable years sub- 
ject to the same percentage limitations in 
such carryforward years. 

Prior to the Act annual contributions by 
individuals for the use of (generally, in trust 
for) public charities and to or for the use of 
private foundations'® were subject to a 
deduction limitation of 20 percent of the 
donor’s contribution base with no carry- 
forward of excess donations. Donors often 
avoided the adverse impact of the 20 per- 
cent limitation without carryforward by 
making annual contributions to private 
foundations at year end when their contri- 
bution bases could be estimated with some 
certainty. The 20 percent annual limit on 
donations to private foundations has been 
perceived as counterproductive to philan- 
thropic goals. 

For contributions made after July 18, 
1984, consisting of cash, ordinary income, 
and short term gain property subject to 
reductions as discussed above, the 20 per- 
cent annual limitation is increased to 30 


percent.''! The 20 percent limitation is _ 


retained for contributions of property sub- 
ject to the long term gain reduction. Fur- 
ther, the Act also provides a five-year 
carryforward of contributions in excess of 
the 20 percent and 30 percent annual 


limitations as appropriate, subject to the 
same percentage limitations in such carry- 
forward years. 

Both the increased percentage limitation 
and carryforward provisions should en- 
courage larger and more simplified 1984 
year end planned giving to private founda- 
tions. 


Year End Deferred Giving—Charitable 
Remainder Trusts 


Deferred charitable giving may be partic- 
ularly attractive at year end, and recent 
developments, including the Act of 1984, 
add to the attraction. Where a qualified 
remainder interest is given to charity, the 
donor may retain lifetime income or enjoy- 
ment of the property or he may give such 
life estate or a successor life estate to 
another noncharitable beneficiary. The 
donor obtains a current income tax deduc- 
tion for the actuarial value of an irrevoc- 
able remainder interest given to charity. 
Few other investments can produce such 
tax advantages when made at year end. 

Most practitioners and charitable orga- 
nizations are aware that the Tax Reform 
Act of 1969 added provisions denying 
income, gift and estate tax deductions for 
gifts of charitable remainder interests pre- 
ceded by one or more noncharitable 
interests retained (or conveyed to another 
noncharitable beneficiary) by the donor 
except in the case of certain carefully 
defined gifts. Thus, today, in order for an 
irrevocable charitable remainder interest in 
contributed cash or property to be tax 
deductible it must constitute (i) a remain- 
der interest in a personal residence or farm, 
(ii) a qualified conservation remainder 
interest in real property, or (iii) a remainder 
interest in a charitable remainder annuity 


trust, unitrust or pooled income fund. The 
latter category of currently deductible 
deferred giving represents the more fre- 
quently used types of qualified remainder 
gifts since they can be funded with fungible 
property and thus are more readily avail- 
able to potential donors. 

Terms and provisions defining chari- 
table remainder contributions in annuity 
trusts, unitrusts and pooled income funds 
for which tax deductions are allowable are 
stated in the Internal Revenue Code and 
narrowly and strictly applied by the 
Internal Revenue Service.'? Unfortunately, 
where the precise definitions of charitable 
remainder annuity trusts and unitrusts are 
not satisfied in the preparation of such 
trust documents, charitable contribution 
deductions will not be allowed despite the 
donor's relinquishment of the property to 
the irrevocable trust. For trust instruments 
that do not meet such precise definitions, 
the Act provides permanent rules permit- 
ting their retroactive reformation to the 
date of creation of a trust in the case of an 
inter vivos trust and to the date of death in 
the case of a testamentary trust in order to 
meet the requirements of the 1969 Act. 
Under the Act, income, gift or estate tax 
charitable deductions will be allowed for 
property passing to charity in respect of 
any “qualified reformation” of a “reform- 
able interest” into a “qualified interest.”'3 

A qualified interest is one given to char- 
ity in trust in a manner which satisfies the 
strict definitions of a charitable remainder 
annuity trust or unitrust. A qualified refor- 
mation is a change of the governing instru- 
ment of a trust which changes a reformable 
interest into a qualified interest if two 
requirements are met. First, the difference 
between the actuarial value of the chari- 
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table interests of the reformed trust and the 
unreformed trust cannot exceed five per- 
cent of the actuarial value of the charitable 
interest before reformation. Second, the 
noncharitable interest under a charitable 
remainder trust must terminate at the same 
time both before and after the reforma- 
tion.'¢ 

Areformable interest is one which meets 
two requirements. First, the charitable 
interest prior to reformation must have 
been ina form for which a deduction would 
have been allowable for that interest under 
the rules applicable to split interest chari- 
table contributions prior to the 1969 Act. 
Second, in the case of a charitable interest 
under a trust agreement or will executed 
after 1978, all noncharitable interests must 
be expressed either in specified dollar 
amounts or a fixed percentage of the fair 
market value of trust property'> or a judi- 
cial proceeding must be commenced to 
change the charitable interest into a quali- 
fied interest not later than the 90th day 
after the last day (including extensions) for 
filing the estate tax return, or if one is not 
required to be filed, the income tax return 
for the first taxable year for which such a 
return is required to be filed by the trust. 

Reformation may be accomplished by 
judicial reformation, amendment, construc- 
tion, or otherwise, so long as the changes 
are binding on all parties under applicable 
local law. The availability of subsequent 
and retroactive reformation of nonquali- 
fied charitable remainder contributions 
should provide some certainty with regard 
to intended deductions for deferred chari- 
table contributions. The Act also directs 
the Treasury to prescribe consistent rules 
permitting the reformation of charitable 
transfers involving remainder interests in 
pooled income funds, farms, and personal 
residences. 


Conclusion 

While year end tax planning through 
charitable contributions has traditionally 
offered significant tax advantages for 
donors, such opportunities have been ex- 
panded by the Act, making it particularly 
important to consider charitable contribu- 
tions at year end 1984. In addition, contri- 
butions no longer represent alternative 
minimum tax preference items for individ- 
uals and may be used for reducing such 
minimum tax as well. However, the Act has 
expanded some opportunities and re- 
stricted others, and year end 1984 may have 
been the last time to take advantage of 
certain planning techniques. For example, 
charitable contributions of closely-held 


stock followed by a redemption of such 
stock has been used as a method of elimi- 
nating or reducing accumulated earnings 
and profits of the corporation dollar for 
dollar (except for the amount constituting 
paid in capital of the redeemed shares) in 
preparation for a §333 liquidation of the 
corporation or an S election where passive 
corporate income is prevalent. After 1984, 
this technique will no longer be as effective 
for corporate tax years. Thus, year end 
1984 truly represented a time to be gen- 
erous through qualified charitable contri- 
butions. 


'Regulation §1.170A-1(a)(2)(ii). 

2New LR.C. §6659(f). 

3Tax Reform Act of 1984, §155. 

4CONFERENCE COMMITTEE REPORT OF TAX 
REFORM ACT OF 1984 discussing §155. 

5 New I.R.C. §6050L. 

®1.R.C. §6652. 

TLR.C. §170(e)(1)(A). 

81I.R.C. §170(e)(1)(B)(ii). The discussion 
herein of deduction reduction and percentage 
limitations with regard to contributions to pri- 
vate foundations (generally defined in I.R.C. 
§509) does not include private operating founda- 
tions, “conduit foundations” and “private 
directed funds” now described in I.R.C. 
§170(b)(1)(E) which, for such purposes, are 


treated as public charities, not private founda- 

° New I.R.C. §170(e)(5). 

10 1.R.C. §170(b)(1)(B)(i) prior to amendment 
by the Tax Reform Act of 1984. See also 
footnote 8. 

" LR.C. §170(b)(1)(B)(i) as amended by the 
Tax Reform Act of 1984. 

'2 See I.R.C. §664(d) with regard to charitable 
remainder annuity trusts and unitrusts, and 
I.R.C. §642(c)(5) with regard to pooled income 
funds. 

'3 New I.R.C. §2055(e)(3). 

'4 In the case of an unreformed noncharitable 
interest for a term of years in excess of 20 years, 
the term may be reduced to 20 years. 

'S For this purpose, noncharitable interests 
may also be expressed as the lesser of (i) such 
dollar amount or fixed percentage, or (ii) trust 
income. 
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Judicial Ethics 


Reproduced below are excerpts from 


opinions of the Committee on Standards © 


of Conduct Governing Judges in 

response to letters of inquiry from judges 

and nonjudges. The opinions issued 

represent. the majority vote and 

consensus of the committee, composed 

of: 

Judge Anne C. Booth, Chairman 

First District Court of Appeal, 
Tallahassee 


Judge Oliver L. Green, Jr., 
Vice Chairman 
Tenth Judicial Circuit Court, Bartow 


Judge James T. Carlisle 
Palm Beach County Court, 
West Palm Beach 


Judge John W. Dell 
Fourth District Court of Appeal 
West Palm Beach 


Judge Karl B. Grube 
Pinellas County Court, St. Petersburg 


Judge Robert S.. Hewitt 
Fifteenth Judicial Circuit Court, 
West Palm Beach 


Judge Gavin K. Letts 
Fourth District Court of Appeal, 
West Palm Beach. 


Judge George W. Tedder, Jr. 
Seventeenth Judicial Circuit Court, 
Fort Lauderdale 


‘Judge W. Rogers Turner 
Ninth Judicial Circuit Court, Orlando 


Samuel J. Powers, Jr., Esquire 
Blackwell, Walker, Gray, Powers, Flick 
& Hoehl, Miami 


Giving Recommendations on 
Behalf of a Former Client 

An inquiry states that a judge received a 
request from the Florida Parole and 
Probation.Commission which.asks for a 


recommendation regarding a former client: 


of his who is seeking commutation of -his 
sentence to prison. The request states that 
the commission has been requested by the 
Office of Executive Clemency to provide a 
recommendation regarding commutation 


of the sentence, and the inquiry is made of 


the judge because he was the defense 
attorney: when. the individual in question 
was convicted and represented him on 


_ appeal. The request from the Parole and 


Probation Commission concludes: “Any 
comment that you would care to make 
regarding this man’s life sentence being set 
for a.certain number of years would of 
course be appreciated.” 

The committee has voted six to four 
against making a response to the request 
from the commission. 

The majority of the committee relies on 
two prior opinions, Opinions No, 82/15 
and 77/17, and-are of the view that such a 
response would be prohibited by Canon 
2B. Opinion No. 77/17 stated that a judge 
should not “voluntarily write a letter to the 
Parole and Probation Commission, 
identifying [himself] as a county judge, and 


recommending parole for an inmate.” 


Opinion 82/15 states that a judge may not 
write a letter of recommendation “to the 
Clemency Board and the Board of Bar 
Examiners on behalf of an individual 


seeking a pardon and admission to the Bar 
exam.” That opinion goes on to state: 

In summary, a judge can write letters of recom- 
mendation, but may not write a voluntary 
character reference on behalf of persons 
involved in investigatory or adjudicatory 
proceedings, where legal rights, duties, privileges 
or immunities are ultimately determined. On.the 
other hand, there is no prohibition against 
judges furnishing information in. response to 
official inquiry. 

The important distinction from the 
above statement is whether the judge is 
being asked to furnish information, 
perhaps information that he alone may 
have, or is being asked to give a character 
reference in investigatory or adjudicatory 


proceedings. From the wording of the 


inquiry, it seems the request is that the 
judge voluntarily give a recommendation, 
and this would be prohibited under Canon 
2B and the prior opinions. The 
commentary following Canon 2B states 
that testimony as a character witness 
injects the prestige of the judicial office into 
the proceeding and may be misunderstood 
as an official testimonial. 

A further difficulty may be the potential 
for conflict between his duty as an attorney 
not to reveal matters unfavorable to his 
former client, and his duty as a judge to be 


_ completely candid and truthful in response 


to the commission. 

The members of the committee who 
voted that the judge could make a response 
did so on the basis that the inquiry was not 
necessarily “voluntary” and in violation of 
Canon 2B. One member pointed out that 
the inquiry was not self-generated and 
pointed to our Opinion No. 79/3, holding 
that there was no impropriety in a judge 
recommending a person for entrance into 
law school. Another member of the 
minority view points to our Opinion No. 
75/22, where a parole and probation 
officer requested information concerning 
‘an attorney with whom the judge had hada 
great deal of experience. 
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The opinions are very close in this area, 
and the committee is equally closely 
divided. The prior opinions can be 
reconciled to some extent by whether the 
response sought from the judge is in the 
nature of a character reference or is to 
supply information which the judge alone 
may have by virtue of personal contacts 
with the individual in question. Since this 
inquiry seems to involve a_ character 
reference type response, the majority of the 
committee recommends that the judge 
decline to respond. 


Publicizing Certification 
in Judicial Campaigns 

Your inquiry states that an announced 
candidate for circuit judge has prepared a 
number of television commercials which 
state, as part of the campaign advertise- 
ment, that he is certified by The Florida 
Bar as a civil trial attorney. He wishes to 
know whether this is appropriate under the 
Code of Judicial Conduct. 

The members of the committee respond 
unanimously that there is nothing 
improper in a lawyer running for judicial 
office publicizing the fact that he has been 
certified by The Florida Bar in a particular 
specialty. 


Gratuity for Performing Weddings 

An inquirer wants to know whether a 
judge may accept a gratuity for performing 
weddings. 

In Opinion 73/5, we stated that a judge 
could accept compensation for the per- 
formance of weddings, not to exceed what 
a person who is not a judge would receive 


Answers to Legal 
Crossword Puzzie 


tej 


S C2] > 


|= 


IG 


iQ 


ie 


it 
[> 


76 THE FLORIDA BAR JOURNAL/JANUARY 1985 


for the same service, and on condition that 
the judge make a report of this income. 
Of the nine members of the Committee 
on Standards of Conduct Governing 
Judges responding to the inquiry, eight felt 
that Opinion 73/5 should be broadened to 
add: (1) that the performance of marriages 
not detract from judicial duties, and (2) 
that the judge not accept compensation for 
performing marriages during normal 
working hours at the courthouse. As to the 
latter, the majority felt that it was entirely 
proper for the judge to accept compensa- 
tion for performing a marriage in a home 
or park in the evening or on a weekend. It 
was felt it was improper to accept 
compensation for performing marriages 
during normal working hours at the 
courthouse because the judge would then 
be using the facilities and authority 


provided him by his office for private gain. - 


One member felt the only restriction 
should be that a judge’s regular work not 
be affected, and that the time and place of 
performing the ceremony are not critical. 


Conduct Before Investiture 

An inquiry is directed toward conduct as 
a judge-elect and as chief assistant state 
attorney during the period of time prior to 
investiture as a circuit judge in January. 
The lawyer explains that he took a leave of 
absence from the position as assistant state 
attorney and has returned to that position 
pending the investiture. He proposes, in 
order to avoid the appearance of any 
conflict, to do the following: 

1. Immediately relinquish any 
administrative or supervisory control over 
felony attorneys; and 

2. Represent the state attorney’s office 


only in cases on a misdemeanor level or © 


felony cases arising in another geographic 
area of the circuit. 

The committee responds affirmatively to 
the inquiry and with approval of the efforts 
to avoid potential conflicts. The 
committee, in Opinion No. 74/13, 
expressly ruled that a circuit judge-elect 
could continue to act as an assistant state 
attorney in the trial of cases in the circuit 
court until he assumed office as circuit 
judge. The committee believes that efforts 
to avoid conflict, whether or not strictly 
required under that prior opinion, are well 
advised. 


Holding Title as Trustee 

Prior to taking the bench on behalf of a 
client a judge held title to land as trustee 
and had obtained mining permits on the 


property. The property is being held for 


sale. The permits are difficult to obtain, 
and it would perhaps jeopardize the 
permits to request assignment of a new 
trustee. The judge would not be required to 
give legal advice concerning the land nor 
engage in litigation. His only function 


would be to sign applications for 
extensions of time on the permits and 
assign a deed in the event the sale is 
negotiated. 

Of the nine members responding to the 
inquiry, all were of the opinion that the 
activity violates Canon 5D. 

Canon 5D provides that a judge should 
not serve as trustee except for members of 
his family. The framers of the code were 
concerned about the impact of a judge 
representing a party in court and that if he 
were permitted to do so it might appear he 
had an advantage before a fellow judge. 
They decided that the danger of the 
appearance of an advantage would be suf- 
ficiently real to justify severe limitations on 
fiduciary activity. While in this situation 
there is little likelihood that the judge 
would ever appear in court and would 
confine duties to those any layman could 
perform, it is nevertheless the unanimous 
opinion of the members of the Committee 
on Standards that the activity violates the 
canon of ethics. 

Perhaps it would have been possible to 
draft the code in such a way as to permit 
this type of fiduciary activity but it is 
difficult to describe those situations 
prospectively and perhaps impossible to 
predict when it might be necessary for the 
trustee to appear as a party. While this 
proposed activity is in itself innocent, and 
perhaps praiseworthy, the framers of the 
code, perhaps deliberately, painted with a 
very broad brush. 


One’s Own Conduct 

A letter of inquiry states that a candidate 
for the circuit court has several questions 
concerning. conduct of his political 
opponents, or potential opponents, whose 
candidacies have been announced in the 
news media. 

The Committee on Standards of 
Conduct Governing Judges can only 
respond to the inquiries of a judge or a 
judicial candidate concerning his own © 
conduct in terms of the Code of Judicial 
Conduct. Therefore, we must decline to 
respond to the inquiry but refer the 
inquirer to the prior opinions of the 
committee, which are available through 
Dianne Lynn, State Court Administrator's 
Office, Supreme Court Building, 
Tallahassee, Florida 32301. B 
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The Disreputable Pleasures, Crime 
and Deviance in Canada, by John Hagan, 
has been published by McGraw-Hill 
Ryerson (256 pgs.,$13.95). 

Part of a sociology series, the book 
takes a look at current theories and pro- 
vides recent data on crime and deviance. 
The author explores treatment strategies 
and changes in philosophies of punish- 
ment. 

It may be ordered from College 
Division, McGraw-Hill Ryerson Ltd., 330 
Progress Ave., Scarborough, Ontario 
MIP2ZS. 

* * * 

Truth-In-Lending and Regulation Z, 
A Practical Guide to Closed-End Credit, 
by Dennis Replansky, has been published 
by American Law Institute-American Bar 
Association Committee on Continuing 
Professional Education (297 pgs.). 

The book provides guidance through 
the Truth-in-Lending Act’s rules and reg- 
ulations and treats disclosure require- 
ments as well. With the advent of vari- 
able rate morgages, the author says, 
borrowers are sometimes confused by the 
paperwork and documents they receive. 
His book attempts to end some of the 
confusion. 

Publication information is available 
from the institute at 4025 Chestnut St., 
Philadelphia, Pa. 19104. 


* * * 


Reconsecrating America, by George 
Goldberg, has been published by Wm. B. 
Eerdmans Publishing Co. (160 pgs. $9.95). 

The book sets forth the current con- 
troversy over church-state relations in 
this country, in particular the issues of 
prayer in public schools and govern- 
mental support of parochial schools. 
Goldberg’s point is that the U.S. Supreme 
Court has in recent years effected a policy 
of government involvement in religious 
issues. 

The book may be ordered from the 


publishers at 255 Jefferson Ave. S.E., 
Grand Rapids, MI 49503. 


* * * 


The Constitution, That Delicate Bal- 
ance, by Fred W. Friendly and Martha 
J.H. Elliott, has been published by 
Random House (339 pgs. $17.95). 

The book presents a series of essays 
which highlight key court cases which 
have shaped and adapted the constitution 
to the changing times. The authors ex- 
amine the delicate balance between indivi- 
dual rights and those of society. When- 
ever possible, principal figures in the 
cases have been interviewed. 

The book may be ordered from the 
publisher at 201 East 50th St., New York, 
N.Y. 

* * * 

Introduction to Using Computers and 
the Law, by Mary Ann Mason, has been 
published by West Publishing Co. (223 
pgs., $10.95). 

The book gives an overview of the 
uses and applications of computer tech- 
nology to law office management, re- 
search and education. It is written for 
the computer novice, the preface says, 
and will provide a general introduction 
to the rapidly changing varieties of avail- 
able hardware and software. 

A copy may be ordered from the 
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publisher at 50 W. Kellogg Blvd., P.O. 
Box 43526, St. Paul, MN 55164. 
* * * 

An Introduction, Judicial Politics, by 
Jerome R. Corsi, has been published by 
Prentice-Hall, Inc. (353 pgs.). 

The author looks at issues bearing on 
the interaction of politics and justice. A 
fundamental premise for the book, ac- 
cording to its conclusion, is that law and 
politics are intertwined in the structure 
of the legal profession, in the operation 
of dispute resolution mechanisms, and in 
the rules which come of judicial decisions. 

Ordering information is available from 
the publishers in Englewood Cliffs, N.J. 
07632. 

* * * 


Trial Lawyer, by Stanley M. Rosen- 
blatt, has been published by Lyle Stuart 
Inc. (302 pgs., $9.95). 

Rosenblatt, a member of The Florida 
Bar practicing in Miami, specializes in 
the prosecution of malpractice cases. He 
gives an account of his major cases and 
shows how he amassed the evidence he 
needed to win judgments. 

The book may be ordered from the 
publishers at 120 Enterprise Ave., Se- 
caucus, N.J. 07094. 

* * * 

Getting Into America, the United 
States Visa and Immigration Handbook, 
by Howard David Deutsch, has been pub- 
lished by Random House (296 pgs., 
$9.95). 

The author supplies a guide to this 
country’s immigration system. A history 
of immigration law, and explanations of 
immigration “categories” are provided. A 
chapter is included on when to get and 
what to expect from a lawyer. Repro- 
ductions of immigration forms are placed 
in appendixes. 

Copies may be ordered from the 
publisher at 201 E. 50th St., New York, 
N.Y. 10022. 
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LAWYERS SERVICES PAGES 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 
W. Morse Bivd., Suite 128, Winter Park, FL 32789 (305) 896-4020 


BAR EXAM. APPLICANTS 


The Florida Nord Bar Review Course offers a compiete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — 


out-of-state residents. 


Rare coins 
in the estate 
you're 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and’ 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 

(305) 373-3001 


ideal for both Florida and 


The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 
CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 
headquarters as follows: 


IDA NORD BAR REVIEW COUR 


5600 W. Maple Rd., Suite A-120 
West Bloomfield, Michigan 48033 
EXPERIENCED AND SUCCESSFUL BAR REV 


Foreign Sales 
Corporations 


Management 
Offshore 


RoyWest Trust 
companies 
since 1936. 


Our controlling shareholders are The 
Royal Bank of Canada Group and 
National Westminster. Bank PLC 


¢ FSC Office e Advertising/Sales 
¢ Directors/Officers | Promotion 
¢ Corporate ¢ Order Processing 
Meetings * Invoicing 


* Registered Office Shippi 
of FSC in barking to 


in 


Trust Head Otice Marketing 


, Box N-7788, Nassau, 
(809) 9) 326-0404/8 22-4500 


Telex BAHGEN 


Free catalog 


saves you money on 
used IBM and XEROX 
word processors! 


For your free copy call 
1-800-521-3085, 
in Michigan, 1-800-482-3651 


If you need an IBM Display- 
writer, Xerox 860 or any other IBM 
or Xerox word procesor, call Word 
Processing Exchange — the leader 
in reconditioned word processors 
since 1974. 

Word Processing Exchange; Inc. 


209A North Main Street 
ep ew ae P.O. Box 7361 Ann Arbor, MI 48107 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY MAL- 
PRACTICE. Brochure. Medical and dental 
doctors in addition to technical experts on 
Staff are available to consult and testify in all 
courts. Complete laboratory services. 

INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N. W. 13th Street 
Plantation, FL 33322 
(305). 537-1442 
Executive Offices 
159 Great Neck Road 
Great Neck, N.Y. 11021 
(516) 829-8762 


AMORTIZATION 
SCHEDULES 


DAYTONA DATA: 


P.O. Box 2119 


$3.00 Prepaid - 10.for. $25.00 Daytona Beach, FL 32015 


AMOUNT OF 
LOAN 


RATE TERM 


PAYMENT 


MONTH PAYMENTS 
ist PYMT | PER YEAR 


ADD'L 
SETS 
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$ 


$2.00 ea. 
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“GOLF by tne GULF” 


Home of the Fla. Women’s Open 
CHAMPIONSHIP 27 HOLE COURSE 
ON THE BANKS OF THE BEAUTIFUL 


CRYSTAL RIVER. FAMOUS FOR 
GREAT GOLF AND HOSPITALITY. 


P.O. BOX 1116 
CRYSTAL RIVER, FL 32629 


(70 MILES NORTH OF TAMPA) 


a 
FLORIDA'S MOST IEW COURSE 
Pi) 
NU) 
‘Suite 701, 799 Brickell Plaza 
Miami, Florida 33131 Department, 
mas 
The Source for superb quality. also ie 
TENNIS /e> 
FISHING 
BOATING 4 
seuss! 
CONDOS 


POLICE PROCEDURES 


The nation’s most experienced police 
procedures and standards specialist. Univ. 
criminologist and police malpractice 
authority who has worked with both plaintiff 
and defense in over 400 civil actions in 48 
states — featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litigation 
involving excessive force, intentional and 
negligent use of firearms, improper use of 
police vehicles, and standards of police 
conduct. Full credentials and references 


PATENTS, TRADEMA 
(® PRODUCT LIABILITY 


We provide the services you most 
frequently require for your Patent, 
Trademark & Product Liability Clients. 


iWrite or phone for our Free Form File 
#11, with our Schedule of Fees & 
Services, including our “Public Notice” 
searches of the records of the U.S. 
|Patent & Trademark Office. 


Advertisers Index 


available on request. Certified National 
Academy of Police Specialists (N.A.P.S.) N A ATCO 
Dr. George Kirkham Ace Industries, Inc. 


and Associates, inc. Attorneys Title Ins. Fund 
P.O. Box 10556 200 Park ican Suite 303 East Automated Offize Systems 


Tallahassee, FL 32302 New York, NY 10017 (212) 661- 8600 ‘AVS Video Network 
(904) 222-2476 


A Service for Lawyers Blake & Blake Genealogists 2nd Cover 


British Antique Importers 
Center for Professional Development 18 
‘Commonwealth Land Title Ins. Co, 5 
Continental Ilinois National Bank 


-Corpex Banknote Company, Inc. 3rd Cover 
Copies of articles from Corporation Inforsmision Services, inc. 


‘Daytona Data Center 

this publication are now 
available from the UMI 
Article Fiduciary Research, Inc, 
Florida Corporation Supplies 

Fogel & Associates, Inc. 
UM artich Government Liaison Services, Inc. 

Harrison Company 
Mail to: Microfilms International Hill International, Inc. 
Industrial Valley Title Ins. Co. 
Informatics 
Inter-City Testing & Consulting Corp. 
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J. Fremon Jones, Ph.D. 
Jordan, Roberts & Company, Inc. 

TRADEMARK Dr. George Kirkham & Associates, Inc. 

& COPYRIGHT SEARCHES Legal Dimensions 


TRADEMARK—Supply word and/or design plus M | S S | N G _Ludin and Mincberg, P.A. 

goods or services. FEES: pggennctns OFFICE ee Advisors, Inc, 
Files—Wordmark—$50. 2 or more— each. Medical lity F ati 
COMMON LAW—$25 additional. EXPANDED 9 NePas 
COMMON LAW-—$70 additional. DESIGNS—$60 


per class. COPIES extra. Nord Bar Review Course 
COPYRIGHT—Supply ee ee Numismatic Investments of Florida 


oove agencies—SEC(10K's), ICC, Oxford Thermography 
FTC, Court Records, Congress. Records, etc. Fee ‘Plantation Golf Resort 


on request. Professional Management Support, Inc. 
APPROVED—Our services meet standards set for WE Fi N D Prudential Insurance Co. 
us by a D.C. Court of Appeais Committee. Roy West Corporation 


Over 30 years successful experience — Not connected ] R RS. Ruggles 
GOVERNMENT LIAISON SERVICES, INC. HEIRS 


Suite 209, 3030 N. Fairfax Dr. © P.O. Box 10648 WO R L DWI D ‘Thermographic Medical Services,, Inc. 


Arlington, VA 22201 Arlington, VA'22210 Miami Law Center 
mene AT OUR OWN | 
EXPENSE 


This Publication - ‘TRY US FIRST ON ANY CASE! 
is available in Microform. 


University Microfilms 


FIDUCIARY RESEARCH, INC. 
International P.O. BOX 1874-J 


Boca Raton, FL 33429-1874 


SV 


Phone collect (305) 368-0055 or write 


300 North Zeeb Road, Dept. P.R., Ann Arbor, Mi. 48106 


Serving Florida lawyers since 1966 
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MEDICAL ADVISORS THE LEGAL PR 
if you handle medical malpractice O DO BUSINESS WITH YOU. 
hospital negligence-orpersonal 
injury cases, you probablyneed Media files ilabl VIDEO is alive and well and living 
Medical Advisors, inc. fs edia files are available upon in courtrooms all across the 
We are a ohysician-run organiza- 5 request for The Florida Bar country. It’s helping lawyers win 


tion that provides infiouse medical —— Journal and Florida Bar News. cases when used for depositions, 
staff review of potential claims : ; 


And, if necessary, backs up this Write Advertising, The Florida ps 
Tallahassee, FL in the Life” tapes for injured 
aintiffs. 

P.O. Box 21179. e the AVS-Video Network provide 

Phdadeiphia, PA 19114 high quality professional video- 

(215) 244-0198 es taping services to lawyers at 

reasonable rates. We have offices 

“A in key cities such as Atlanta, 

Boston, Houston, Orlando, Phila- 

delphia, Portland, Tampa and 
West Palm Beach. 

Our brochure and rate card will be 

forwarded to you upon request, 


MICHAEL L SCHW ARTZ and we welcome the opportunity 


to show you our 9-minute de- 


monstration tape. Please call our 
Former General Counsel for the nearest office for more informa- 
Department of Professional Regulation tion. 


is pleased to announce that he has entered ee 
the private practice of law at 
119 North Monroe Street (305) 275-3343 


Tampa 
Tallahassee, Florida 32301 (813) 968-1024 


904-681-1811 W. Paim Beach 


VIDEO NETWORK 


(305) 747-3971 | 
National Offices (207) 772-4996 


The Florida Bar 
DIRECTORY 


Does your secretary need a copy? Does your librarian need a 

Do you need an extra copy for the work you take home to do? Order 
extra copies of the 1983 Florida Bar Journal Directory by sending 
$7.50 plus 5% sales tax for each copy to: Directory, The Florida Bar 
Journal, Tallahassee, Florida 


WHEN YOU NEED SOMEONE’S 
ADDRESS TRACED YOU CAN’T BEAT 
OUR GUARANTEE 


NO TRACE 
NO CHARGE 


Our nominal fee of $165.00 (payable only 
upon locate) is your total cost to have some- 
one traced whose last address is up to three 
years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace - No Charge” basis. 


RUSH TRACES one or two day turn- 
around) are also available when immediate 
results are required. WE SUCCEED 
WHERE OTHERS HAVE FAILED. 


To have someone traced anywhere world- 
wide or to obtain further information on our 
International Tracing Service call today 


TOLL FREE 
1-800-663-2255 


Remember It’s Guaranteed 
“NO TRACE - 
NO CHARGE” 


INFERNNIONAL 
TRACING 


SERNICES 
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AMERICA, 
COMING 
FAST. 


Only Corpex teams up with DHL’ 
to give you overnight delivery of corporate kits. 


Notice we said overnight delivery, not 
overnight shipment. No matter where you 
practice in the continental United States, 
youre just 24 hours away from receiving a 
high quality corporate outfit from Corpex. 
As part of our constant commitment to 
provide you with the fastest service pos- 
sible, we've joined forces with DHL World 
Wide Courier Express. 


® Corporate Seal 
@ 20 Custom-Printed Stock Certificates 
numbered and imprinted with corporate 
name. 
@ Stock Transfer Ledger 
@ 50 blank sheets for minutes or time-saving 
printed minutes and by-laws. 


Each Corpex Corporate Kit comesina | 
matching slipcase complete with: et 


We dont have to tell you about DHL's 
reputation for speed and efficient service. 
Their network of planes and trucks will get 
your kit to you on time. every time. So if 
you call our toll free 800 number and 
place your order by 2 p.m. EST, youll have 
your customized corporate outfit on your 
desk the very next day* At no additional 
cost. 


*Some remote locations might require an additional day. 


@ Special Forms section with complete review of 
latest IRC requirements for Sub-Chapter S 
election, Medical and Dental Reimbursement 
Plans, Section 1244 forms, plus annual meet- 
ing forms. Available in black, tan, brown 
and green. 

Standard outfit-$47.50; with printed 
minutes and by-laws, $49.75 (Includes delivery 
in Continental U.S.. Alaska, Hawaii.) 


Corpex Banknote Company, Inc., 


: 480 Canal St., NY. NY 10013 


FOR NEXT DAY DELIVERY, ORDER BY PHONE BEFORE 2 PM. EASTERN STANDARD TIME. 
CALL US TODAY: 1-800-22 1-8181 « ASK FOR OUR NEW CATALOG. 
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INTRODUCING... 


West's FLORIDA DIGEST, 2d 


MODERN NEW INDEX 


MODERN 
FLORIDA 
CASE LAW 


in recent years, whole new 
areas of law have sprung up in 
Florida and other jurisdictions. 
These new areas include Con- 
dominium Law, Consumer Pro- 
tection, Products Liability, and 
Security Regulations to men- 
tion but a few. 


In addition to the new fields of 
law, old questions and issues 
continue to expand and shift. 


Taken together, the challenge 
facing every Florida lawyer to 
find relevant case law con- 
tinues to grow. 


WEST'S FLORIDA DIGEST, 
2d MEETS THAT 
CHALLENGE! 


Now you have an entirely new 
index to Florida case law to 
speed you to the entirety of 
relevant law quickly. 


COMPLETE 
WEST’S 
FLORIDA - 
DIGEST, 2d is a complete in- 
dex to every facet of case law. 
Over 44 new or revised Digest 
Topics join the Key Number 
Classification system to give 
you a single, comprehensive 
index to case law. 


WEST’S FLORIDA DIGEST, 2d 
begins with cases decided from 
1935 forward to offer you an 
index to just the modern Flori- 
da case law. 


FAST 


WEST’S FLORIDA DIGEST, 2d 
offers you five unique access 
routes to cases in point: the 
Descriptive Word Index, Words 
and Phrases, Topic Analysis 
Method, Table of Cases and 


the Defendant/Plaintiff Table. 
Each route is quick and each 
will usher you to an exact area 
of law. 


Warren F. Bateman 
P.O. Box 55-7395 
Miami, FL 33255 
Phone: 305/945-7521 


Patricia Winn Carter 
P.O. Box 10295 
Tallahassee, FL 32302 
Phone: 904/681-8108 


Kenneth S. Green, Jr. 
P.O. Box 5362 
Fort Lauderdale, FL 33310 


Broward Co. Phone: 305/776-7824 
Palm Beach Co. Phone: 305/833-1244 


Contact your local West representative now to learn how easy it is to own and to use the new WEST’S 
FLORIDA DIGEST, 2d—the complete, fast index to modern Florida case law. 


Michael L. Moschel 
579-7th Avenue No. 

Naples, FL 33940 

Phone: Dade 305/940-7458 


(Broward) 305/357-5252 


(res) 813/263-4091 
Bradley H. Thurston 
P.O. Box 1086 
Holmes Beach, FL 33509 


Phone: Tampa 813/876-2120 


Stephen D. Walsh 
P.O. Box 5488 
Jacksonville, FL 32247 
Phone: 904/396-0783 


Thomas D. Yarbrough 
P.O. Box 1451 

Winter Park, FL 32789 
Phone: 305/629-1077 


WEST PUBLISHING COMPANY 
50 W. Kellogg Bivd. 
P.O. Box 64526 « St. Paul, MN 55164-0526 
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